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HE history of the state of Ohio in the 

nineteenth century, and particularly 
the last half of it, might be written in the 
biographies of the members of the bar of 
the state. Of these the subject of this 
‘ketch was one for more than fifty years, 
and an outline of his career may perhaps 
prove of interest to the bar of other states 
as Well as that of Ohio where those who 
knew him are daily becoming fewer. 

George Hoadly was born in New Haven, 
Connecticut, July 31, 1826. On the father’s 
side he came of a family of sturdy New 
England farmers. His grandfather had 
served as a captain in the Connecticut militia 
during the Saratoga campaign, while his 
father, also George Hoadly, was a lawyer and 
banker in New Haven and mayor of that 
city. On the mother’s side he was de- 
scended from Jonathan Edwards and from 
Timothy Dwight, president of Yale College, 
and he was a nephew of President Woolsey, 
also of Yale. 

In 1830 his parents removed to Cleve- 
land, Ohio, where he was educated until 
prepared for college. In those days boys 
were prepared for college younger than now, 
and while schools and teachers in Cleveland 
may not have been equal to what they are 
to-day, still they had the advantage of 
greater concentration of study, so that he 
was prepared for college at fourteen and in 
1840 entered Western Reserve College, then 
at Hudson, Ohio, in the class of 1844. In 
this case, however, as in many others, the 
influences that formed the man were not 
so much the school and college as the home, 
and, above all other things, the influence of 
his father, a graduate and former tutor in 
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Yale College, and a scholar and gentleman 
in the true sense of that much abused word. 

After graduating from college he spent 
a year at the Harvard Law School. At 
that time that school was directed by Joseph 
Story and Simon Greenleaf, and those two 
great men had made a school which, without 
the elaborate apparatus of modern schools, 
still inspired and formed many great law- 
yers. Among the students in the school 
during the year Mr. Hoadly spent there 
were Rutherford B. Hayes, afterward Presi- 
dent of the United States, and John Lowell, 
for many years United States Judge for 
the district of Massachusetts. 

After leaving the law school he entered 
the office of Charles Converse of Janesville 
where he spent a year, and in 1846 he 
entered, as a student, the office of Chase 
and Ball in Cincinnati. In that office, as 
student, clerk and finally, in 1849, as junior 
partner he fomed a friendship with the 
head of the firm, Salmon Portland Chase, 
afterward Chief Justice, which ended only 
with that great man’s life. To be the 
friend and associate of Salmon P. Chase 
meant to be in the thick of the irrepressible 
conflict. To us, living more than forty 
years after the close of the Civil War, this 
conflict is but a chapter of history happily 
closed, but to the men of that time, to 
Salmon P. Chase, to George Hoadly and 
to many others, some few of whom are still 
living, it was a matter of life and death. 
The sacrifices which such men as Chase 
made for their convictions are described 
by George Hoadly in his memorial address 
delivered at Cinncinati in 1886 on the 
occasion of the removal of the remains 
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of the Chief Justice to that city, as fol- 
lows: 

“When, forty years ago, I entered his 
office as student of the law, he was the most 
unpopular man in Cincinnati. True, his 
domestic sorrows had made him grave and 
reserved — had withdrawn him for the 
time from social intercourse and pleasures. 
This does not account for his isolation. 
He was a candidate that autumn for Con- 
gress, but received only five hundred votes. 
Cincinnati, which had welcomed him at 
first with open arms, petted and praised 
him, encouraged the brilliant young lawyer, 
conferred on him civic honors, brought 
werk to his office, trusting business to his 
eager and willing care, now averted her 
face, having become an angry stepmother. 

‘““Nine years later, after he had served a 
term in the Senate, at the election of 1855, 
when he was chosen Governor by 15,000 
majority in the state, the first candidate 
of a new party, a fullblooded, zealous, 
intensely hopeful party, he was, in his own 
home, where he had then lived for twenty- 
five years, not first, nor even second in the 
list, but was beaten by the democrat, 
Medill, by 10,000, by the Know Nothing, 
or American, Trimble, 2,000. His name 
came from the ballot boxes of Hamilton 
county with a beggarly tale of 4,500 votes. 
A single sentence explains the mystery: 
He was an Abolitionist, and Cincinnati a 
suburb of the South.” 

Into such a community came in 1846 
this young man born in New England, 
trained to a belief as a self evident truth 
“that all men are created equal; that they 
are endowed, by their Creator, with certain 
unalienable rights; that among these are 
life, liberty and the pursuit of happiness.” 
Happy was it for him that he came into 
close association with a great man of like 
views; still happier that of that great man 
it could be said in the same address: 

“What helped him, yes, made him, was 
this: He walked with God. The-predomi- 
nant element in his life, that which gave 








tone and color to his thoughts and deter- 
mined the direction of all he did was striving 
after righteousness. 

Mr. Hoadly entered the office of Chas 
and Ball as a student in 1846. On hi 
admission to the bar in 1847 he became 
clerk for the firm, and as Mr. Chase’s politi- 
cal activity removed him to a considerabl- 
extent from active practice while the busi 
ness of the firm was large, he became : 
partner in 1849, the firm then becomin; 
Chase, Ball and Hoadly. 

Mr. Chase’s political activity encourage: 
his junior partner to take a part in politics, 
such a part as an antislavery man wh: 
believed in political methods and works 
could take in a proslavery community. 
While the city in which he lived was pro- 
slavery, the state was not, and in 1851 the 
legislature elected him Judge of the Superior 
Court of Cincinnati for the rest of the term 
to which the constitutional convention had 
limited the existence of the court. After 
winding up the business of that court he 
returned to the practice of his profession, 
was city solicitor of Cincinnati in 1855-6, 
in 1856 was a delegate to the first National 
Convention of the Republican party at 
which John C. Fremont was nominated for 
the presidency, and in 1859 was elected one 
of the judges of the Superior Court of 
Cincinnati. 

The other judges of the court at the time 
were Bellamy Storer and Oliver Spencer, 
and the court had a reputation which the 
abilities and learning of the many distin- 
guished lawyers who have since sat on its 
bench have long maintained. At that time 
there were only occasional reports of the 
decisions of courts inferior to the Supreme 
Court, and the only report containing any 
decisions of the Superior Court of Cincinnati 
during Judge Hoadly’s term is the second 
volume of Disney’s reports. The only 
reported decision of Judge Hoadly having 
any general interest is the decision in 
Farrelly v. Cincinnati, 2 Disney, 516, which 
is still a leading case in Ohio with reference 
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to the right of action for damages caused 
by a public nuisance. 

In 1864, on the expiration of the term 
for which he was elected, Judge Hoadly 
was re-elected; but in 1866 he resigned to 
resume the practice of his profession and 
formed the firm of MHoadly, Jackson & 
Johnson, by which he entered into a pro- 
fessional and personal association with 
Edgar M. Johnson which lasted until Mr. 
Johnson’s death in 1894. 

At about the same time he became a 
professor in the Cincinnati Law School and 
in that capacity labored zealously for over 
twenty years to discharge the debt which 
he felt he owed to his profession. The 
best evidence of his success in discharging 
this debt is to be found in the large number 
of lawyers in Ohio and the neighboring 
states who gladly acknowledge that a 
great measure of their success is due to the 
training they received in the Cincinnati 
Law School. 

Professionally the twenty years follow- 
ing were marked by an advance from a 
local to a national reputation. We may be 
allowed briefly to trace a few of the steps of 
this advance. 

In 1869 the Board of Education of Cin- 
cinnati ‘passed a resolution forbidding reli- 
gious instruction or the reading of religious 
books, including the Holy Bible, in the 
schools, and repealing the regulation which 
had been in force from the year 1852 re- 
quiring the opening exercises to commence 
by reading a portion of the Holy Bible and 
appropriate singing. A number of zealous 
tax payers at once brought suit in the 
Superior Court of Cincinnati to enjoin the 
putting in operation or the enforcing of 
this resolution. In effect this was a suit 
for a mandatory injunction to compel the 
reading of the Bible according to the 
authorized, or King James, version, with 
the singing of hymns as the opening exer- 
cise of every school in Cincinnati and, as a 
result, in Ohio. The case was reserved to 
be argued in the general term where it was 





argued for the plaintiffs by William M. 
Ramsey, George R. Sage, afterward for 
many years United States District Judge, 
and Rufus King, and for the defendants, 
the Board of Education by J. B. Stallo, 
afterward minister to Italy, George Hoadly 
and Stanley Matthews, afterward one of 
the justices of the Supreme Court of the 
United States. In few cases in Ohio has 
such an array of counsel been heard, and 
the argument was worthy of the cause and 
of the counsel. Mr. Hoadly in his argument 
for the defendants, after discussing at some 
length the proposition that the Board of 
Education in its management of the schools 
was vested with a discretion, that what 
they had done was within the scope of that 
discretion and that no court has jurisdic- 
tion to control the discretionary acts of such 
a board, by injunction or otherwise, devoted 
the larger part of his argument to a defence 
of the action of the Board.as based upon 
sound principles, and to showing that 
such relief as was prayed by the plaintiffs 
could only be had on the view that evan- 
gelical protestantism was the established 
religion of Ohio. 

The majority of the court, Judges Storer 
and Hagans, decided the cause in favor of 
the plaintiffs, but Alfonso Taft, the honored 
father of the present Secretary of War, 
dissented, and no act of his life more became 
him. 

Surely, Minor v. Board of Education 
deserves a place among the ‘“ Decisive 
Battles of the Law”’ as the battle for re- 
ligious freedom. It is much to be regretted 
that the volume containing the record, the 
oral arguments of counsel and the opinions 
of the judges of the Superior Court is 
extremely rare. 

The case was taken to the Supreme 
Court by petition in error, and the case is 
there reported under the name of Board 
of Education v. Minor, 23 O. S. 211. The 
Supreme Court unanimously reversed the 
judgment of the Superior, Court and held 
that what the Board of Education had done 
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was within its power, and that the courts 
could not control its discretion, and in the 
opinion, delivered by Judge Welch, will be 
found a further vindication of the action 
of the Board as in the interest of true religi- 
ous freedom. 

In 1872 Judge Hoadly took an active 
part in the movement which led to the 
calling of the Cincinnati convention of that 
year, but on the nomination of Mr. Greeley, 
feeling that, by temper and opinion alike, 
the candidate selected was unfitted to be 
the leader of the movement for financial 
and tariff reform, which he with many 
others had hoped to see the outcome of 
that convention, he was reluctantly led to 
support General Grant for re-election. 

In the constitutional Convention of 1873- 
4, in which he was chairman of the com- 
mittee on municipal corporations, he gave 
much time and labor to perfecting the con- 
stitution drawn by that body, and in par- 
ticular to the provision of safeguards against 
municipal extravagance. 

Although the constitution drawn by that 
convention was defeated at the polls, a 
large part of the changes which it made in 
the constitution of 1851 have since been 
adopted, in the form of separate amend- 
ments to that instrument. 

In 1876 he was an earnest supporter of 
the candidacy of Governor Tilden for the 
presidency, and was one of the counsel 
before the electoral commission on behalf 
of the democratic candidates. The ques- 
tions argued by him were those presented 
by the contests in Florida and Oregon. 
Space will not permit the quotation of these 
arguments, and neither an abridgment nor 
a selection of extracts would do justice to 
them. 

In 1879 and 1880 he was employed with 
Charles O’Connor as counsel for the holders 
of the railroad bonds of the state of Ten- 
nessee in an effort to collect these bonds by 
foreclosure on behalf of the bondholders of 
a lien reserved by that state on the railroads 
which had received state aid. The attempt 





failed of success for the reasons given by 
the Supreme Court in the ‘‘ Tennessee Bond 
Cases,” 114 U. S. 663. 

In 1880 he was temporary chairman of 
the Democratic Convention which nomi- 
nated General Hancock for the presidency. 
In 1883 he became the candidate of the 
democratic party for the governorship, and 
was elected by a plurality of about thirteen 
thousand. At that time the powers of the 
Governor of Mhio were more restricted 
than they are at present, as the Governor 
then did not have the veto power, so that 
the office was rather one of honor than of 
authority, except in emergencies. During 
his two years of incumbency there were 
but few emergencies, the most important, 
and that of most interest from a legal 
standpoint, being the riot in Cincinnati, 
due to the unsatisfactory condition of the 
administration of justice, on March 28 and 
29, 1884, which resulted in the burning of 
the court house, the destruction of a large 
part of the records of Hamilton county, and 
the killing and wounding of a large number 
of people by the fire of the troops. 

When a candidate for re-election in 1885, 
he was defeated by Governor Foraker, 
whom he had defeated two years before. 

In 1884 at the sixtieth anniversary of 
the foundation of the Yale Law School, 
he was invited to deliver an address before 
the graduating class. He selected as his 
subject ‘‘Codification in the United States,” 
a subject in which he had for many years 
felt a profound interest, his voice and pen 
being used on every appropriate occasion 
in favor of the codification of the common 
law. On this occasion that University 
honored him with the degree of L.L.D. 

In 1887, in company with his friend and 
partner, Edgar M. Johnson, Governor Headly 
removed to New York City, forming with 
Edward Lauterbach the firm of Hoadly, 
Lauterbach and Johnson. With this re- 
moval ended his active connection with 
the Bar of Ohio which had lasted forty years, 
and his further occasional appearances in 
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the courts of Ohio were as an honored 
visitor and no longer as an active member 
of the Bar. 

In 1888 he was selected to deliver the 
annual address at the meeting of the Ameri- 
can Bar Association. In closing this address 
he said: “If we must confess that the bar 
of today is not equal to that of Justinian’s 
age, not equal to Tribonian and his asso- 
ciates, that ‘Mr. Field’s work is premature 
or inadequate, and that to another genera- 
tion must be committed the task of securing 
us against the dangers of “inherent sove- 
reignity in public law, and the unwritten 
in private law, let us devote ourselves to 
the task of improving the education of our 
legal successors. Upon this we can all 
agree.”’ 

“There is no excuse for admitting to the 
practice of the law any man not adequately 
prepared for the work. Let law schools 
abound, and private preceptors be treated 
as adjuncts. Require competent knowledge 
not only of our own tongue, but also of the 
language that forms its basis; require com- 
petent knowledge of the laws and systems of 
the great Empire, in which that language was 
in daily use; require competent knowledge 
of the history of that empire, the develop- 
ment of its civilizations, as well as of the 
nations speaking the English tongue whose 
children we are. Widen the horizon of 
legal vision. Give to the lawyer before he 
becomes so pushed by the affairs of clients, 
as to be debarred by the exigencies of life 
from study of all except the cases which 
happen to come to him — give to the legal 
student the amplest and fullest opportu- 
nities to survey, not merely the historical 
data which precede our age and are the 
basis of our system, but others which con- 
stitute the foundations of other civilizations 
worthy of being considered with our own. 
Wage implacable war against ignorance; for- 





give no man who attempts to come to the bar 
without an adequate equipment, derived not 
merely from study of the statutes and the 
laws of his own country, but from a general 
survey, at least of those of other lands. 
Lift up the standard, increase the term of 
study and be steadfast in exacting from the 
student the bestowal of time and labor in 
study. Four things are required of all 
generations of American lawyers: integrity, 
industry, learning, faculty.” 

“The first and second of these are at the 
command of all; industry will bring learning, 
but God only can give power, faculty, 
genius. This seems to be allotted to every 
people and generation, according, at least, 
to their deserts. We may, therefore, await 
the future in serene confidence, that if by 
honest labor we do our part, He who giveth 
the increase will not withhold from us and 
successors that vital spark which shall 
animate our and their corporate work, 
and make it productive of blessings to 
generations.” 

The wide extent and great success of his 
practice in New York is well known, but 
the details of such a practice are not of 
general interest. There was, however, 
during that time one employment of public 
interest. In 1894 he was employed by the 
Attorney General as special counsel for 
the United States in the financial diffi- 
culties which the Union Pacific Railway 
was in, and as a result of his labors the 
United States collected the full amount 
advanced to the Union Pacific Railway 
with interest. 

The last few years of his life he was 
compelled, owing to blindness and failing 
health, to spend in retirement. 

George Hoadly died at Watkins, New 
York, August 26, 1902, having just com- 
pleted his seventy sixth year. 


CINCINNATI, On10, November, 1907. 
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THE PROPAGANDA OF EVARISTO PANGANIBAN 
By J. H. Brovunrt. 


MERICANS who know nothing else 
about the Philippine Islands have 
heard of the city called Manila. As “ Paris 
is France,’’ so Manila is the Philippines. 
In other words, Manila is at once the seat of 
government, the commercial metropolis, 
and the social Mecca. There is, therefore, 
reasonable ground for hope that the word 
Luzon may be remembered, in the absence 
of any other aid to memory, as being the 
name of the island on which Manila is 
situated. 
Besides being of primary importance for 
this reason, Luzon is the largest and most 


populous island of the Archipelago. Its’ 


area is about 48,000 square miles, which is 
about the area of Virginia; and as the area 
of the whole Archipelago is only about 
115,000 square miles, the island of Luzon, 
it will be seen, includes far more than a 
third of all the dry land out there, in fact 
nearer one half of it. 

Concerning the people of some of the 


poorer and more sparsely settled mountain: 


counties of north Georgia, the rest of the 
state used to say, “Why, some of those peo- 
ple up there don’t know the war is over,” 
and in fact, it is surprising how the physical 
features of a country will often bring about 
complete insulation of some of its inhabi- 
tants from contact with the rest, so that 
instead of keeping alert and abreast of the 
times and catching the cadence of the 
general progress, they constitute a tiny 
sample of what the sociologists call ‘“‘a 
backward people.”’ 

In the heart of the mountains of central 
Luzon there lies an oval shaped valley, 
extending some twenty-five miles in length 
from northeast to southwest, with an aver- 
age width of six or -seven miles. This 
valley, together with the mountains which 
lock it in, constitutes the province of Nueva 
Viscaya. The valley itself contains some 











18,000 civilized people, more or less; the 
sides of the mountains which hem it in 
roundabout are supposed to contain about 
40,000 Igorrotes. These are the non-Chris- 
tian head-hunting hill tribes, upon whom 
the priests of the church of Rome, with all 
their infinite tact and patience, and devo- 
tion to duty, have never been able to make 
any impression. At certain seasons of the 
year, when a certain red flower blooms, 
these ‘“‘unfaithfuls’’ — ‘“‘infideles’”’ is the 
Spanish name for the non-Christian’ —- 
swoop down from their mountain fastnesses, 
upon an unguarded village or rancheria of 
the lowlands, cut off a few heads, and, 
pursuant to a tribal superstition that such 
ornaments set on a pole in their fields will 
improve and mascot growing crops, rush 
back to their jungle-bounded mountain 
eyres, before they can be apprehended and 
brought to justice. You ask how dare we 
leave these 18,000 civilized people of the 
lowlands at the mercy of the 40,000 savages 
in the surrounding hills. We answer that 
the Highlanders have no organization as 
a whole, in fact no unit of organization 
whatsoever more comprehensive than the 
family or neighborhood group, and therefore 
we fear no general concerted movement by 
them against the people of the lowlands. 
The six or eight Americans among whom 
the executive, financial, judicial and other 
responsibility for the province is partitioned 
move in and out day by day among the 
people of the valley, demonstrating certainly 


‘beyond question their faith that the hill- 


tribes will not descend in a body. How- 
ever, these Igorrotes manage in many cases 
to make themselves a very appreciable 
nuisance. They have a way of lying in 
wait for the unwary traveller as he crosses 
the mountain trails leading into the Province. 

Shortly before the episode about to be 
told, a sufficient number of these desultory 
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depredations had been perpetrated by the 
Igorrotes to move a reasonably prudent 
wayfarer, starting over the southwest trail 
for Nueva Viscaya to accept a strong and 
well armed escort if offered. This province 
of Nueva Viscaya is really one of the most 
remote things I know of. It is as far 
thither from Manila by mail as Manila is 
from San Francisco. Strategically, it had 
no connection with the Americans in the 
province adjoining it on the south. For 
the pass at the southwestern end of the 
oval valley was a tortuous and precipitous 
gorge or canyon, hardly possible to get 
through in the wet season, and almost 
inaccessible for supply trains. Hence, for 
help in the event of trouble, the governor 
of Nueva Viscaya looked always to the 
northeastern pass, which led over the Cork- 
Screw Mountain into the great rich and 
well garrisoned valley of the Rio Grande de 
Cagayan. The military centre for that part 
of the Cagayan valley was the town of 
Ilagan, capital of the province in which 
Aguinaldo’s capture occurred, and to this 
Ilagan it was a far cry over the hills from 
the capital of the mountain-locked province. 

In fact it was ninety long and weary 
miles, along which the Igorrotes — the so- 
called ‘‘unfaithfuls’’ — continually lay in 
wait for the so-called faithful, attacking 
them if weak, or unwary. Besides, the 
only garrison in Nueva Viscaya consisted 
of native troops, lately organized, armed 
and equipped as an ‘infantry company of 
rural police. 

These troops, the constabulary, being 
natives of the province, except the officers, 
had of course been recruited from people 
who had but recently served in th> insur- 
gent army. So that when, during the last 
days of April, of the year 1902, telegrams 
from Bayombong began coming into Ilagan, 
indicating that the constabulary officer 
over there was having very considerable 
friction with the civilized people of the 
lowlands, that bad blood was beginning to 
be stirred, and that a general uprising was 


a culmination momentarily likely, of course 
it was not an inviting prospect to leave the 
cheerful and eminently respectable light 
that glistens from the bayonets of a batta- 
lion of regular infantry, charged with the 
preservation of law and order, and go over 
a series of mountains, ninety miles, into the 
outer darkness of the hatchet and the bolo, 
where judicial decrees might have no more 
weight than a child’s pop-gun, and where 
the Court itself might at any moment 
have to cast aside benevolent assimilation 
and shoulder a gun. 

After the dimensions of an apparent 
tempest have dwindled to the capacity of 
a tea-pot, the storm-centre is contemplated 
in retrospect much more imperturbably 
than it was contemplated in _ prospect. 
Hence these dramatic touches, by way of 
anticipation, to a denouement that was 
not only bloodless, but full of genuine 
humor. The cause of all the trouble was 
what has since been known and will long 
be remembered in that locality, as ‘The 
.propaganda of Evaristo Panganiban.” 
Evaristo was an agitator. For ways that 
were dark, and for ways out of them that 
were ingenious, he could discount a labor 
agitator from the anthracite region of 
Pennsylvania. He had written a letter to 
the Mayor of the town, full of that withering 
sarcasm customarily employed even in the 
land of the free by a man who wants an 
office against his rival who has it. Among 
others things, he had told the Mayor some- 
thing to this effect; ‘I wish I were Mayor 
of this town. If I were Mayor, I too 
would have a barn built for my live-stock 
by the poor and humble people of the 
neighborhood without money and without 
price, ‘I too would send casadores to the 
mountains to kill deer for my table, and 
pesacdores to the rivers to catch fish for my 
family’s use, and otherwise get my subsist- 
tence without expense to myself. I too 
would use the carabaos of my humbler 
neighbors to plough my rice-paddies and 
tobacco fields. I too would &c &c.” 
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This letter of the Junius of Central 
Luzon concluded: ‘All these are of course 
mere generalities. If the Mayor desires 
me to be more specific, he has only to let 
me know.” 

[Signed] Evaristo PANGANIBAN. 

Under the Spanish law, contempt of any 
constituted authority, executive, legisla- 
tive, municipal or what not, is like contempt 
of court with us. No matter how righteous 
the contempt may be, the truth of the 
insulting matter is no defense. So Evaristo 
had been tried in the Mayor’s Court, con- 
victed of desacato, or contempt of authority 
and placed in durance vile, pending appeal 
to the next term of the Circuit Court. 
Incidentally, he had scribbled all over the 
proceedings in the Mayor’s Court words 
which in a manner more forcible than 
elegant demonstrated his total lack of respect 
for that tribunal. 

Once in jail, he began, through friends 
who came to sympathize with and console 
him, to issue manifestos, written addresses 
to the people of the province, for which the 
Spanish word is propaganda. 

In these addresses he explained to the 
people what a martyr he was; how there 
was no more “prestacion personal” — 
enforced personal service — since the flag 
of haughty Spain had been forever lowered 
from those blue mountain sides where he 
was born; how Nueva Viscaya was very 
far from Manila, but” how her darkest 
corners now stood illuminated by the rays 
from the torch of the American Goddess 
of Liberty, the patron saint of the great 
Western Republic; and how the Mayor was 
going to come to grief for invading the 
majesty of personal liberty and encroaching 
upon the individual right of each of their 
noble selves to life, liberty and the pursuit 
of happiness. 

The point of this story is that about 
that time the chief constabulary officer 
of the province, an American, was trying 
to get men to work for him, and trying to 
hire a lot of horses. The work he had laid 





out was of great importance to the welfare 
of the province and he was ready and 
willing to pay good American gold for 
labor and hire of live-stock. But, alas, 
the leaven of Panganiban’s progaganda 
had leavened the whole population of the 
valley. The day of freedom had come, 
the high noon of the sacredness of individ- 
ual liberty. 

Panganiban certainly would not dare to 
be saying these things if they were not true. 
A man who did not care to work could rest, 
and the American Goddess of Liberty would 
look at him benevolently and say Rest, my 
child, if you wish; pursue happiness, yea, 
to the centre of the cock-pit and the depths 
of bankruptcy. Lie on the floor of your 
shack, and smoke cigarette’, if you want, 
until you pass off into smoke and become a 
thing that was—while your wife, scarce 
emerged from the pains of child-bearing, 
consoles herself with the joy of nursing, in 
the intervals of domestic drudgery. 

Such was the state of affairs that Pan- 
ganiban’s propaganda had brought about. 
It was almost another epoch of bounties 
such as the forty-acres-and-a-mule period 
of reconstruction days in the South. 

The people had been struck blind by the 
light of American liberty, as it came from 
the heaven of demagoguery, through the 
lens of Evaristo’s oratory. The Constabu- 
lary officer had $20,000, in coin down in 
Manila, which he wanted to get up there on 
ponies, to be spent for the improvement of 
the province, besides large quantities of 
supplies for the schools and various branches 
of the Government. But he could not get 
ponies or men for love or money. There 
was no more prestacion personal, you see. 
People didn’t have to work if they didn’t 
want to. The Constabulary would go about 
in the Barrios and Rancherios, but when- 
ever he hove in sight and hearing of a house, 
the owner would rope up his ponies and 
scamper off to the woods. 

Sometimes the Constabulary would sus- 
pect that the apparent owner was unlaw- 
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fully in possession, and so would send a 
bullet over his head —‘‘a shell across his 
bow,”’ as our naval friends would say. But 
that, far from stopping him increased his 
terror, his speed, and his determination not 
to be obliging. The province was in a 
perfect stew. The situation, to anyone 
who knows those people, was really a very 
ugly one. 

I tried Evaristo for disrespect to the 
Mayor’s Court and fined him an amount 
which he paid. The profane and obscene 
language with which his facile pen had 
deliberately disfigured the proceedings of 
the Mayor’s Court, could hardly be over- 
looked, but the punishment sought to fit 
itself to the enormity of the crime. The 
other specific charge, based on the propa- 
ganda, was of course sedition, stirring up the 
people. Apropos of this, I elaborated for 
the benefit of my American friend, the 
provincial chief of constabulary, on the 
mischief defendant had succeeded in work- 
ing up, and the actual harm his utterances 
had done the province; stripped his per- 
formance of the self sacrifice which he 
sought to impart to it, expressed a pained, 
and fraternal regret that defendant was in 
reality more of a demagogue than of a 
martyr, and otherwise sought to take the 
wind out of his sails. 

During the setting forth of these con- 
siderations, Evaristo looked the old familiar 
look of docile and filial penitence, as if he 
saw the door of the penitentiary yawning 
to receive him, but bowed in contrite con- 
sciousness of error, to a higher power. But 





after the last note of the judicial diatribe 
had sounded, there came an adversative 
clause, a ‘‘However’’ clause, in virtue 
whereof defendant’s alleged seditious in- 
tent was given the benefit of a reasonable 
doubt. 

The Constitution of the United States, 
with which, like most of his enlightened 
and educated fellow-countrymen, defend- 
ant was familiar, guaranteed to all the 
people freedom of speech and of the press. 

By reason of this guarantee, it had long 
been customary in the United States for 
the political prllos (rascals) newspaper men 
and others, members of the party not in 
power, to abuse without limit the leading 
public men of the party in power, not 
excepting our Chief Magistrate himself, but 
that the Philippine people were too young 
yet as a people, to indulge themselves in 
our national vice of yellow journalism. 

Defendant had probably been misled as 
to the extent of the liberty of speech and 
public utterance by the lamentable abuse 
of it by his prototypes beyond seas, but in 
the future must take notice. 

Both Evaristo and his enemies were 
somewhat disappointed by the decision, — 
for different reasons — but since then no 
more ugly telegrams have come over the 
mountains from Nueva Viscaya, and the 
constabulary are having no more trouble 
about horses or men for the public service. 

Such is the story of The Propaganda oj 
Evaristo Panganiban, the village Hampden 
of the mountains of Central Luzon. 


Macon, Ga., November, 1907. 
/ 
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INDUSTRIAL PEACE LEGISLATION 
Kine, K. C. 


By Joun 


NE of the most important legislative 

measures passed during the last session 
of the Parliament of Canada was ‘“‘An Act 
to aid in the Prevention and Settlement of 
Strikes and Lockouts in Coal Mines and 
Industries connected with Public Utilities,”’ 
better known as “The Industrial Disputes 
Investigation Act, 1907.’ The measure 
originated with the Labour Department 
of the Government, and received the royal 
assent and became law on the 23rd of 
March. It is a natural sequence of the 
Conciliation Act of 1900, and the Railway 
Labour Disputes Act of 1903, both which 
are now incorporated in the Conciliation and 
Labour Act, Chapter 96 of the Revised Stat- 
utes of Canada, 1906. The legislation em- 
bodied in the statute was to a large extent 
the outcome of the serious dispute in con- 
nection with the coal mines at Lethbridge 
in Western Canada. The Lethbridge dis- 
pute kept the mines closed for a period of 
nine months, with all the attendant ills of 
industrial war, and contributed to bring 
about a fuel famine in the new provinces 
of Saskatchewan and Alberta during the 
most inclement season of the year. The 
experience of a conflict so painful and wide- 
spread in its effects impressed the Govern- 
ment and Parliament with the necessity for 
some legislation which would provide ma- 
chinery for the adjustment of industrial 
disputes that affected the public welfare so 
disastrously, and that should, if possible, 
prevent a recurrence of strikes and lockouts 
in connection with mines and public utility 
industries until at least such an adjustment 
had been attempted. Careful examination 
into the causes of these disputes had shown 
good ground for believing that, if the parties 
to a difference could only be brought together 
and have a frank and amicable discussion of 
the matters in question face to face, an 
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agreement would as a rule be arrived at. 
The object was to legislate in such a way as 
to secure this conference and discussion 
before a suspension of work instead of after- 
wards, to avoid, in so doing, encroachment 
on the recognized rights of employers and 
employees, and to permit, where necessary, 
an enforcement of the new law by penalizing 
its deliberate and open violation. Obviously 
the interests of all concerned in such indus- 
tries, — all of whom suffer in the event of 
hostilities — lie in the settlement of such 
disputes in their initial stages, and before 
they have assumed so serious a form as a 
strike or a lockout. What, therefore, the 
new Act seeks to do, and what, as we shall 


_see, it has been fairly successful in accom- 


plishing, is the maintenance of industrial 
peace in all public utilities such as mining, 
transport, street railways, telephony and 
telegraphy, by the reasonable requirement 
that, in the event of a dispute arising in any 
such utility, it shall be illegal to resort to a 
strike or a lockout (which would. involve loss 
to employers and employed, and grave incon- 
venience and possibly serious distress to the 
public at large), until the dispute has been 
made the subject of enquiry before a Board 
of Conciliation and Investigation to be estab- 
lished by the Minister of Labour, This is, 
in effect, a compulsory investigation, but 
it has the special merit and advantage of 
bringing the contending parties together at 
the very outset of their differences, and of 
affording a thorough interchange of views 
and opinions, which experience has proved 
are conducive to a settlement, without a 
suspension of industrial operations, and 
without, at the same time, depriving either 
party of his remedy, should the judgment 
of the Board be unsatisfactory. 

These are the prominent features of the 
new Act. It will be interesting, however, 








‘ 
\ 


PR 


wiind 








YIIM 





INDUSTRIAL PEACE LEGISLATION IN CANADA 695 





to examine more closely the machinery by 
means of which the investigation is secured. 

The vital features of the Act are contained 
in section 5, namely: 


‘‘Wherever any dispute exists between 
an employer and any of his employees, and 
the parties thereto are unable to adjust it, 
either of the parties to the dispute may make 
application to the Minister for the appoint- 
ment of a Board of Conciliation and Inves- 
tigation, to which Board the dispute may be 
referred under the provisions of this Act; 
Provided, however, that, in the case of a 
dispute between a railway company and its 
employees, such dispute may be referred, 
for the purpose of conciliation and investi- 
gation, under the provisions concerning 
railway disputes in the Conciliation and 
Labour Act.” 


and in section 56 (in part): 


“It shall be unlawful for any employer 
to declare or cause a lockout, or for any 
employee to go on a strike, on account of 
any dispute prior to or during a reference 
of such dispute to a Board of Conciliation 
and Investigation under the provisions of 
this Act, or prior to or during a reference 
under the provisions concerning railway dis- 
putes in the Conciliation and Labour Act: 
Provided, etc.”’ 


With respect to a dispute between a rail- 
way company and its employees referred to 
in section 5, supra, it should be explained, 
that the parties to such a dispute were for- 
merly enabled to refer their differences for 
conciliation and arbitration under the Rail- 
way Labour Disputes Act, 1903. <A prefer- 
ence for this measure instead of the new one 
having been expressed by some organizations 
of railway employees (although the reasons 
therefore were not regarded as satisfactory), 
section 5 of the present Act has, as will be 
seen, made it optional with the parties to a 
dispute affecting railway employees to have 
a reference under either Act; but, in either 
case, the reference must be made before a 





lockout or a strike can be legally declared, 
the parties to such a dispute being expressly 
included in the provisions of section 56. 
Assuming, then, that a dispute has arisen 
in any coal mining or other industry con- 
nected with a public utility, and that either 
of the parties desires to take advantage of 
the new Act, such party forwards to an 
official at Ottawa, known as the Registrar 
of Boards of Conciliation and Investigation, 
an application for the appointment of such 
a Board. The Registrar, who is appointed 
by order-in-council, and who, since the 
inception of the Act, has been the Deputy 
Minister of Labour, at once brings the appli- 
cation to the attention of the Minister of 
Labour. The manner in which, and the 
persons by whom, an application for the 
appointment of a Board is to be made, are 
very fully set forth in the Act. Application 
forms are supplied by the Registrar, and the 
application, when forwarded to him, must 
be accompanied by a statement setting 
forth (1) the parties to the dispute; (2) the 
nature and cause of the dispute, including 
all claims or demands made by either party 
upon the other to which exception is taken; 
(3) an approximate estimate of the number 
of persons affected (because ten employees 
must be affected by the dispute in order to 
give the Board jurisdiction); and (4) the 
efforts made by the parties themselves to 
adjust the dispute. The application must 
also be accompanied by a statutory declara- 
tion that, failing an adjustment of the dis- 
pute, or a reference thereof by the Minister 
to a Board of Conciliation and Investigation 
under the Act, a lockout or a strike, as the 
case may be, will, to the best of the knowl- 
edge and belief of the declarant, be declared, 
and that the necessary authority for that 
purpose has been obtained. In order that 
both parties to the dispute may be made 
acquainted with the proceedings taken under 
the Act at the earliest possible moment, and 
that all unnecessary delay may be prevented, 
the applicant for the appointment of a Board 
is required to send to the other party to the 
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dispute a copy of the application at the 
same time that he transmits the application 
to the Registrar, and the other party must 
in turn prepare a statement in reply and 
forward the same to the Registrar and to 
the party making the application. 

Upon receipt of the application and upon 
being satisfied that the Act applies, the 
Minister establishes the Board under his 
hand and seal of office. This must be done 
within fifteen days from the date at which 
the application has been received. The 
Board consists of three members appointed 
by the Minister, one on the recommendation 
of the employer concerned in the dispute, 
one on the recommendation of the employees, 
and the third on the recommendation of the 
other two. The applicant for the Board 
may make his recommendation simultane- 
ously with his application, but both parties 
must make their respective recommenda- 
tions within five days after being required 
to do so by the Minister, or within such 
further time as he may grant, failing which 
the Minister may select and appoint repre- 
sentatives who shall be deemed to be ap- 


pointed on the recommendation of the 


parties. Similarly, if the two representatives: 


of the parties have not, at the end of five 
days after their appointment, or within such 
further time as the Minister may grant, re- 
commended a third member, the Minister 
may select and appoint such third member, 
who shall be deemed to be appointed by 
the other two, and who shall be the chairman 
of the Board. The members of the Board 
take an oath of office before entering on 
their duties, and are thereafter equipped by 
the Department with whatever clerical as- 
sistance may be necessary. 

When constituted the Board is invested 
with all the ordinary powers of a court of 
justice. It may summon and enforce the 
attendance of witnesses, require the pro- 
duction of books and documents, take 
evidence under oath, and do and cause to 
be done whatever else may be necessary to 
a full investigation of the matters in con- 











troversy; but the documentary evidence is 
not to be made public except in so far as 
the board deems expedient. This is to 
prevent unnecessary injury or prejudice to 
the parties concerned. Provision is also 
made for the payment of witnesses and for 
penalties or punishment for contempts o! 
the orders and other process of the board. 
Power is given to enter, or to authorize 
others to enter, upon any lands or premises 
or works associated with the dispute, and 
there, if necessary, to conduct the investi 
gation. The proceedings are to be public 
or private as may be deemed expedient 
regard being had to the wishes of the parties 
Any party to a reference may be represented 
by three or less than three persons, or by 
counsel with the consent of the Board 
The members of the Board are allowed 
their travelling expenses, and may be pai 
for their services, but they are debarred, 
under a heavy penalty, from accepting an\ 
perquisite or gratuity apart from their 
remuneration by the Government. Com- 
petent experts or assessors may be engaged, 
with the Minister’s consent, to examine 
the books or official reports of either party, 
and to advise upon any technical or other 
matter material to the investigation. Dur- 
ing the course of the reference the Board 
may do whatever it deems proper to induce 
a settlement; but it may dismiss any matter 
referred to it which it considers frivolous 
or trivial. If a settlement is effected, a 
memorandum of the terms is drawn up by 
the Board and signed by the parties, and 
shall, if so agreed, be binding as if made a 
recommendation of the Board under the 
Act. A copy of the memorandum with a 
report is then forwarded to the Minister. 
If a settlement is not effected, the Board 
shall report fully to the Minister, setting 
forth all the proceedings (which are not to 
be invalidated by defects of form or techni- 
cal irregularities), the items of dispute, the 


findings thereon, the recommendations of 


settlement according to the merits and 
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deemed expedient, the date from which the 
settlement should commence, and the period 
of its duration. The rulings, findings and 
recommendations of the majority shall be 
those of the Board, but any dissenting mem- 
ber may make a minority report. Although 
the findings of the Board are not binding 
per se, and leave the parties to take such 
action as they choose, yet, by mutual agree- 
ment, the award or recommendation may 
be made a rule of court and binding as if 
made pursuant to a reference to arbitration 
on the order of a court of record. 

Further important provisions of the Act 
are those requiring employers and em- 
ployees to give at least thirty days’ notice 
of any intended change affecting conditions 
of employment with respect to wages or 
hours, and that, pending proceedings before 
a Board, the relation to each other of the 
parties to the dispute shall remain un- 
changed, and neither party shall do any- 
thing tending to promote a lockout or a 
strike. 

Penalties are provided for infringement 
of the act by employer or employed, and 
for inciting, encouraging, or aiding, a lock- 
out or a strike contrary to the provisions 
of the statute. The Act, however, does not 
contemplate the Department of Labour, or 
any department of the Government, insti- 
tuting a prosecution. Any person may lay 
an information for that purpose, in which 
case the proceedings shall be the same as 
those prescribed by the criminal code for 
enforcing penalties under the summary 
jurisdiction of justices of the peace. The 
penal clauses of the statute have been twice 
invoked, first, against certain miners em- 
ployed by the Texada Steel Company in 
the copper mines at Marble Bay, Texada 
Island, B. C., where the coming together of 
the parties in court resulted in an agree- 
ment; and secondly, against the president 
of the miners’ union and others for inciting 
a strike, and going on strike, at Cobalt, 
Ontario. Proceedings in these cases are 
now pending on an appeal to the High Court 





against a conviction of one of the defend- 
ants. 

The first Board to be established under 
the new Act was in connection with the 
dispute between the Western Coal Opera- 
tors’ Association, seven or eight companies 
operating mines in British Columbia and 
Alberta, the largest of these being the Crows’ 
Nest Pass Coal Company. The total num- 
ber of employees concerned was between 
three and four thousand. In this instance 
both parties invoked the statute to secure 
an adjustment of their differences. The 
Act having heen recently adopted, was not 
unnaturally misunderstood on both sides, 
and work had been suspended before the 
establishment of a Board could be effected. 
Sir William Mulock, one of the Chief 
Justices of the High Court of Justice of 
Ontario, was appointed chairman of the 
Board, and finally, by the efforts of the 
Board and the active intervention of the 
Deputy Minister of Labour, a settlement 
was reached effective for two years. 

A more complete test of the efficacy of 
the Act is found in the case of the dispute 
between the Grand Trunk Railway Com- 
pany and its machinists. This application 
was received by the Department in April. 
The machinists had invoked the measure 
to secure the settlement of a long list of 
grievances between themselves and the 
company, involving terms of overtime, 
apprenticeship, night work, general wages, 
and numerous questions of a highly tech- 
nical and intricate character, including the 
reinstatement of men who had been on 
strike for nearly two years, and an adjust- 
ment of whose grievances had been hitherto 
impossible. In this case, the two members 
of the Board first appointed having been 
unable to agree on a third member of the 
Board, the Minister of Labour appointed 
Professor Adam Shortt of Queen’s Univer- 
sity, Kingston. It was well understood 
that, should the enquiry before the Board 
not result in a settlement, a strike would 
take place which would throw the whole 
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system of the Grand Trunk Railway into 
disorder entailing great loss and disaster 
to the country. The Board was in session 
for three days, and during that period 
succeeded in adjusting all matters in dispute. 
The chief officers of the Company were 
present throughout the enquiry and evinced 
the keenest interest in the proceedings. 
The enquiry ended in an agreement for a 
year signed by representatives of both 
parties, and Mr. Charles M. Hays, General 
Manager of the Railway, in congratulating 
Professor Shortt on the result, said it but 
confirmed the opinion he had always held, 
that if those who were concerned in indus- 
trial differences would only come together 
and calmly talk over the situation, the 
chances were altogether in favour of an 
amicable agreement being reached. The 
employees were represented throughout the 
dispute by Mr. A. H. Champion, Vice- 
President of the International Association 
of Machinists, and other officers of the 
union. The other members of the Board 
were Mr. Wallace Nesbitt, K. C., nominated 
by the company, and Mr. J. G. O’Donoghue, 
nominated by the employees. It was under- 
stood that the success achieved in this 
particular case was due in a large measure 
to the tact, perseverance, and broad sym- 
pathies of the chairman of the Board. 

A Board, of which the Hon. Mr. Justice 
Graham of the Supreme Court of Nova 
Scotia was chairman, was shortly after- 
wards established for the adjustment of 
differences between the Cumberland Rail- 
way and Coal Company of Springhill, N. S., 
and its employees. In this case there were 
two points of difference of a technical 
character. The Board, after considerable 
investigation involving the examination of 
a number of witnesses, decided favourably 
to the men on one of the points in dispute, 
and favourably to the company on the 
second point. This decision was not accept- 
able to both parties and resulted in a strike 
beginning on August 1. A second Board was 
established at the request of the men with 





Judge Patterson as chairman. After some 
efforts to conciliate the parties without an 
investigation, the second Board was recon- 
vened and proceeded with the enquiry, 
subject to objection by the Company on 
the ground that the strike was still on. 
The report on this enquiry was regarded by 
the Minister as of an interim nature only, 
the investigation being admittedly inad- 
quate. It having been thought that the 
decision of the first Board had been misin- 
terpreted by the men, their representatives 
were persuaded to meet Mr. Justice Graham, 
who furnished them with a written inter- 
pretation of the award of his Board. The 
men returned to work on October 31st, 
apparently inclined to refer to a new Board 
further matters in dispute between the 
company and themselves. This is the 
present position of the matter, which is 
believed to be in a fair way of settlement. 

In the month of May, a Board was estab- 
lished for the adjustment of differences 
between the longshoremen of Montreal and 
the Shipping Federation and Canadian 
Pacific Railway. In this instance, the dis- 
pute had resulted in a strike before any 
application had been received by the depart- 
ment. An official of the department visited 
Montreal and urged the men to return to 
work, and submit the matters in dispute for 
adjustment before a Board of Conciliation 
and Investigation, and, at the end of a 
week, this course was adopted by the long- 
shoremen. The chairman of the Board was 
Archbishop Bruchesi. A unanimous judg- 
ment was reached, and, although this was 
not formally accepted by the longshore- 
men’s union, it was accepted individually, 
as the event proved, by the vast majority 
of the longshoremen of the port. Of these 
not less than eighteen hundred signed a 
contract with the shipping companies on 
the basis of the findings of the Board, so 
that further dispute or trouble for the season 
was prevented. 

Shortly after the longshoremen’s dispute 
at Montreal, the longshoremen of Halifax 
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went on strike, and, while a Board was 
being established for the investigation of 
the differences, a settlement was effected 
through the instrumentality of an officer 
of the Department. A somewhat similar 
result followed the application for a Board 
preferred by the employees of the Railway 
and Irrigation Company at Lethbridge, 
Alberta. It was at the mines located at 
this point that the dispute of last year 
cccurred, resulting in the prolonged strike 
already referred to, which conduced in a 
large measure to the enactment of the 
statute now under review. The employees 
in this instance sought to secure the adjust- 
ment of numerous differences between them- 
elves and the company, and a Board was 
in process of establishment for this purpose 
when the Department was advised by the 
employees that all matters in dispute had 
been satisfactorily settled, and that this 
fortunate result was wholly due to the 
influence of the new Act. 

During the month of July, a dispute 
occurred between the Intercolonial Railway 
and the freight handlers in its employ at 
Halifax. The men had ceased work, but 
on learning that their case came within the 
scope of the Industrial Disputes Investiga- 
tion Act, they returned to their labours and 
agreed to have the dispute referred for 
adjustment by conciliation. It being a 
case in which railway employees were con- 
cerned, they had the right, as we have seen 
in the first part of this article, to a reference 
either under the Industrial Disputes Investi- 
gation Act, or under the former Conciliation 
and Labour Act. They preferred the pro- 
cedure of the earlier Act, the only instance, 
by the way, in which that preference has 
been made. In the several railway dis- 
putes which have arisen since the passage 
of the new legislation, the employees have 
invariably selected the procedure provided 
by the new Act. The chairman of the Board 
established in this case was Professor Walter 
Murray, of Halifax, and, after an enquiry 
extending over several days, an agreement 








was reached which was accepted by both 
parties, and the terms of which were applied 
not only to the freight handlers of Halifax 
but also to those of St. John, N. B. 

The next Board established had relation 
to differences between the Grand Trunk 
Railway Company and the great body of 


its locomotive engineers. Here, again, a 
strike was threatened which, if carried out, 
would have tied up the whole of that im- 
portant railway system, and have caused 
incalculable loss and damage to the carrying 
trade of the country. Professor Shortt was 
again chairman of the Board, having been 
a second time selected and appointed by 
the Minister, and the labours of the Board 
were again successful, an agreement being 
concluded good for three years and duly 
signed by representatives of both parties. 
During the month of August there 
occurred a dispute relating to a class of 
industries not directly within the scope of 
the Act. Between two and three thousand 
employees of the cotton mills at Valleyfield 
in the province of Quebec, which wefe 
operated by the Montreal Cotton Company, 
had gone on strike, and a long and strenuous 
struggle was imminent involving great 
hardship to the workmen and serious injury 
to the business interests of the town itself 
and the district dependent on its industries. 
An officer of the Department, who was 
visiting Valleyfield, succeeded in inducing 
the disputants to accept a reference under 
the Industrial Disputes Investigation Act. 
This was in accordance with section 63 of 
the statute, which provides for the proce- 
dure being applied to any dispute whether 
coming directly under the operation of the 
Act or not, if the parties to the dispute so 
agree. The employees returned to work 
immediately upon arriving at this decision, 
and a Board was established under the 
chairmanship of Mr. Justice Fortin. The 
proceedings resulted, in the course of a few 
days, in an amicable settlement of every 
matter contained in the reference. In 
connection with this particular dispute, it 
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may be added, that a valuable precedent 
was created by the establishment, by agree- 
ment before the Board of the parties con- 
cerned, of a permanent committee of con- 
ciliation for the adjustment of any further 
disputes that might arise between the com- 
pany, and its employees, with the exception 
only of such as might relate to a general 
increase or decrease of wages. The com- 
mittee consists of a director of the com- 
pany on the one side, and a president of 
the local union of cotton spinners on the 
other, the third member of the committee 
being the mayor, or, in his absence or 
inability to act, the curé of Valleyfield. 
Provision is also made for the appointment 
of a third member by the Minister of Labour 
should either of the gentlemen named be 
unable or unwilling to act. What was done 
in this case, under the elastic provisions of 
the statute, is worth noting, inasmuch as 
it points the way to a satisfactory solution 
of minor differences that may arise between 
employer and employed, if the parties to 
the dispute will only approach each other 
in a reasonable spirit of trust and confi- 
dence. The settlement is also significant 
from the fact, that the industry concerned 
was brought within the Act by the mutual 
agreement of the parties themselves, the 
successful results achieved affording good 
ground for the hope that the scope of the 
Act may be so widened by the voluntary 
consent of those affected as to gradually 
embrace all classes of labour disputes. 

In the month of September, a Board was 
established for an enquiry into the differences 
between the Canadian Pacific Railway Com- 
pany and the railroad telegraphers in its 
employment. This dispute, it is hardly 
necessary to observe, affected vitally the 
interests of a great railway corporation 
trans-continental in its service, and upon 
whose efficiency in every department the 
whole dominion is in a large measure depend- 
ent. The Board established in this case 


was identical with that for the adjustment 
of the dispute between the Grand Trunk 





| Railway Company and its machinists, Pro- 


fessor Shortt being this time chosen as 
chairman by his former colleagues. The 
matters in dispute were numerous and 
important, including not only the question 
of rates of pay over the whole system, but 
such points as the classes of employees to 
be included in the schedule of rules and 
rates of pay applying to telegraphers, the 
character of the services to be performed, 
the hours of work, the conditions for over- 
time and Sunday work, the commission to 
be allowed on commercial messages, and 
the question of payment while on leave of 
absence. The sittings of the Board were 
held off and on for a fortnight, partly in 
Montreal and partly in Toronto. The Board 
reported complete success in its efforts for 
a settlement, and set forth the terms of an 
agreement effected between the company 
and its employees. ‘‘ Notwithstanding,” it 
was said, “‘the difficulty and trying nature 
of many points in dispute, harmony and 
good feeling prevailed throughout the 
negotiations.” 

There are three other disputes which, for 
the time being, call only for a brief reference, 
namely (1) between the Canadian Consoli- 
dated Mining and Smelting Company and 
their employees at Moyie, B.C.; (2) between 
the owners of the Hosmer Mines, B.C., and 
their employees; and (3) between the Hill- 
crest Coal and Coke Company and their 
employees at Hillcrest, B.C. The first of 
these disputes is still before the Board. In 
the second case the parties have accepted 
as an agreement the unanimous recommen- 
dations of the Board. In the third case two 
reports have been presented, one of these 
being a minority report by the official rep- 
resentative of the men. No agreement 
appears as yet to have been reached, and 
the ultimate result is at present uncertain. 

The results of this legislation are perhaps 
best seen in the statement that, although the 
Act has been in force only a little over seven 
months, no less than twenty-three applica- 
tions have been received for Boards of Con- 
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while at least 
constituted, 
in course of 
have 


ciliation and Investigation, 
fourteen Boards have been 
and four or five others are 
establishment. The applications 
affected many thousands of workers and 
many millions of capital. At the date of 
writing, eleven of the disputes for the 
adjustment of which the Act was invoked, 
have been satisfactorily disposed of, and in 
only one case has the procedure, when 
applied, failed to secure an understanding 
between the parties. In the case of the other 
Boards the proceedings are not yet con- 
cluded. Of five applications in connection 
with which Boards were not established, 
three related to disputes which were settled 
either under the terms, or by reason of the 
influence, of the Act, and two concerned 
disputes in industries that do not come 
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directly within its scope. On the whole 
this must be admitted to be a very fair 
record for the new statute, bearing in mind 
its brief existence. It is not of course to be 
expected that this legislation will work 
without jar or friction, but it is believed to 
be a long step in advance of all preceding 
measures that have touched the vexed and 
difficult problem of the relations of capital 
and labour in Canada. It differs materially 
from the labour legislation enacted in any 
other country 
been seriously 
son to believe that such 
the beaten paths will be found helpful in 
the solution of the problem indicated, which 
is surely one of the 
fronting the twentieth century. 


where such questions have 
but there is rea- 
variations from 


considered, 


most tremendous con- 


CANADA, November, 


TORONTO, 
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THE BARS OF UNITED 


By Epwarp S. 


HE present ambassador of England 

to the United States at the Annual 
Meeting of the American Bar Association, 
Portland, Maine, in the present year of 
grace pointed out that ‘‘one hundred and 
thirty-one years have now passed since the 
majestic current of the Common Law became 
divided into two streams, which have ever 
since flowed in distinct channels. Water 
is naturally affected by the rock over, or 
the soil through which it flows, but these 
two streams, separated in 1776, have hitherto 
preserved almost the same tint and almost 
the same flavour.’ It must, however, be 
conceded that however much this may 
be so in the case of the substantive princi- 
ples of the law, it is not and can scarcely be 
expected to be the case in matters adjective 
which must of necessity be largely influ- 
enced by the environment in which the 
system of law is applied. Now I propose 
for a brief space to dwell upon some of the 
most singular of the divergencies between 
the development of the. legal profession in 
England and that of the legal profession 
in the United States, prefacing what I have 
to say with two observations; first, that 
although I can claim an intimate knowledge 
of the system of this side of the Atlantic, 
I can only claim what may be called a 
pleasant acquaintanceship, which has largely. 
been contributed to by my friend Mr. Cephas 
Brainerd of the New York Bar, with the 
system, analogous, in the United States; 
secondly, that the differences, whatever 
they may be, are noted without adjudgment 
of superiority, because it is obvious that in 
such a matter the superiority depends wholly 
upon suitability to environment, and that 
it is idle surmise to anticipate the effect of 
the transplanting of systems of professional 
practice since a system of professional 


practice is solely a thing of value, in so 
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far as it accords with the needs of the 
community served by the profession. 

At the time of the separation of the 
United States of America from Great Britain 
the form of the orders representing the legal 
profession in England had been completely 
established. There was in the first .place 
the Bar of England, and in the second place, 
the body of attorneys or solicitors. Of 
counsel or members of the Bar, there were 
two distinct degrees in order of professional 
seniority; the barristers-at-law (or as they 
were called in the old style the apprentices 
to the law) and the sergeants-at-law. The 
latter were, according to Fortescue, of sixteen 
years standing, and were what we should 
now call the leaders of the profession. They 
were bound by a solemn oath to do their duty 
to their clients, and as Blackstone points 
out, they were so venerable in their order 
that by custom the judges of Westminster 
were always admitted thereto before they 
were advanced to the Bench; it being sup- 
posed that the origin of that practice was to 
qualify the puisné barons of the Exchequer 
to become justices of assize according to 
the exigencies of the statute of 14 Edward 
3. c. 16. So far as the general body of the 
Bar was concerned, it consisted of a con- 
siderable number of advocates equally qual- 
ified to practice their profession in every 
Court of the Realm, and yet owing both 
their forensic creation and their domestic 
and disciplinary allegiance not to the state 
or to the Courts, but each to one of four 
distinct, ancient, insulated and agnated 
corporations termed the Inns of Court, 
namely, Gray’s Inn, the Middle Temple, 
the Inner Temple, and Lincoln’s Inn. Per- 
haps the best description of their qualifica- 
tion is that found in a medieval work of 
some authority that an advocate (or countor) 
ought to be ‘“‘a person receivable in feof- 
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ment, no heretic, excommunicate person, 
nor criminal, nor a man of religion, nor a 
woman, nor a beneficed clerk with cure of 
souls, nor a judge in the same cause, nor 
attainted of falsity against the right of his 
office.’ The right to audience before the 
Judges of the Courts of England was abso- 
lute but it was derived from and conferred 
by his Inn of Court and the consideration 
of his professional conduct was a matter 
of the domestic control of the Inn from 
which he sprang, the association between 
the Judges and the Inns of Court lying 
only in this that the Judges had a right of 
visitation to the Inn, and in some cases a 
jurisdiction of appeal from the decision of 
the government of the Inn, termed its 
Bench of Masters. Thus as we have seen 
the advocate was not an officer of state or 
an official of the Royal Courts of Justice, 
but merely a trained and selected person 
to whom the Courts on the recommendation 
of his Inn of Court gave audience for the 


' purpose of being informed by him in the 


course of his representation of his clients. 
Above all it was clear that the relationship 
between the advocate and his client was 
in no sense a contractual relationship. He 
was in no way able to be directly approached 
by his client, the actual litigant, but he 
received his instructions from the attorney 
for that client to whom he looked for the 
payment of his remuneration. This remu- 
neration was'a pure honorarium ‘“‘which a 
counsellor cannot demand without doing 
wrong to his reputation.’”” He had the 
compensating advantage of being free from 
any obligation in the way of legal respon- 
sibility for negligence in the carrying out of 
his instructions. 

It may be well here to sum up the 
position of the advocate in England 
by the statement that throughout ‘the 
whole course of history (with the single 
exception of a statute with an isolated 
provision passed in the reign of Edward I 
(1275), the rights and duties of the advocate 
in the English courts have not been the 





subject of statutory declaration or en- 
forcement. A canon of the church, how- 
ever, protected ecclesiastical advocates. 
Professional conduct therefore is entirely 
subject and subject only to the public 
opinion of the profession itself together 
with the disciplinary jurisdiction of his 
Inn of Court. There were no local Bars 
but side by side with the system of itinerant 
judges dating from Henry II, had sprung up 
Circuit Messes, loosely constituted associa- 
tions of barristers following the judge on a 
particular circuit formed for good-fellow- 
ship and for the purpose of maintaining in 
the confraternity a certain measure of dis- 
cipline. From the whole body of barristers 
by the winnowing processes of favour, 
fortune, and fighting-force the judges of 
the crown were selected. 

Side by side with this structure, based on 
the four pillars of the Inns of Court, existed 
a totally different body of men, veritably 
officers of the Court, answerable to the 
Court for their conduct and admitted by 
one of the judges (the Master of the Rolls) 
after assurance of their fitness. So early 
as the statute IV. Henry IV, c. 18, it was 
enacted that attorneys should be examined 
by the judges and none admitted but such 
as were virtuous, learned and sworn to do 
their duty. Upon proof of misconduct they 
were struck off the Roll or register by order 
of the judges. Blackstone, after he has 
traced the evolution of the body through 
the Roman Law down to his own day 
proceeds, “‘By divers ancient statutes, 
whereof the first is statute Westminister 
II. c. ro. attorneys may be made to prose- 
cute or defend any action in the absence of 
the parties to the suit. These attorneys 
are now formed into a regular corps. They 
are admitted into the execution of their 
office by the Superior Courts of Westminister 
Hall and are in all points officers of the 
respective courts to which they are admitted 
and as they have many privileges on account 
of their attendance there so they are pecu- 
liarly subject to the censure and animad- 
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version of the judges. No man can practice 
as an attorney in any of those courts, but 
such as is admitted and sworn an attorney 
of that particular court; an attorney of the 
Court of Kings Bench cannot practice in 
the Court of Common Pleas nor vice versa.”’ 
To practice in the Court of Chancery it was 
necessary that he should be admitted 
therein and thenceforward termed a solici- 
tor. No person could act as an attorney 
even at a Court of Quarter Sessions, but 
such as had been regularly admitted in 
some Superior Court of Record. Unable to 
appear forensically they were charged with 
the preparation of the cause for present- 
ment, gradually in addition assuming many 
important functions, outside litigation, con- 
nected “with advice, administration and 
finance. At the time of the separation 
between Great Britain and the United 
States of America attorneys had very little 
corporate cohesion. Unlike the members 
of the Bar their employment by the client 
was one of contractual relation. Their 
remuneration was a matter of scale modified 
by agreement and subject to the supervision 
in case of excessive claiming of the proper 
officer of the Courts. Naturally their power 
to recover their remuneration at law brought 
with it a collateral liability to answer in dam- 
ages for any negligence in the conduct of 
the business of their client. It will be 
obvious from the foregoing statement that 
at the time of the coming into existence of 
the United States of America the division 
between the two branches of the legal pro- 
fession in England was as clearly marked 
as it well could be. 

Now during the hundred years which 
elapsed between the Independence of the 
United States and the Judicature Act of 
1873, the changes in the system of the legal 
profession were very few. The formal 
changes in fact, up to the present day,which 
have taken place in regard to the barrister- 
at-law, can be summed up as follows. (1) 
The abolition of the degree of Sergeant-at- 
Law, leaving all barristers of one designa- 





tion, with the exception of the select few 
appointed King’s Counsel. (2) The aboli- 
tion of a few special offices of an advocate, 
survivals of the day when the lines of divi- 
sion between the Courts were sharp. For 
instance certain persons in the Court of 
Exchequer who had priorities in motions, 
called from their places in the Court the 
Tub-man and the Post-man, were no longer 
so distinguished. Certain advocates belong- 
ing to special bars, such as a trusted member 
practising in the Mayor’s Court in the City 
of London ceased to have the privilege of 
limitation and (3) The abolition of a certain 
grade called the special pleaders, whose 


designation conveys their functions. (4) 


The imposition of a more stringent system 
of examination administered by the Council 
of Legal Education. : 

The formal changes which have taken 
place amongst solicitors may be summed 
up as follows: (1) The abolition of distinc- 
tions as between solicitors and attorneys, 
according to the Court of practice;(2) the 
imposition of a system of examination under 
the Incorporated Law Society and (3) in 
connection with that Society an increasing 
stringency of corporate discipline. 

So far as the relations between the two 
branches of the profession are concerned, 
and the relation of the members of each 
with the general public, practically no change 
has taken place. The social distance be- 
tween the two branches has _practicaly 
vanished, the privilege of the advocate being 
in effect balanced by the substantiality of 
the solicitor. The facilities of passing from 
one branch to the other have been greatly 
extended. Solicitors have been granted 
audience in many inferior courts of increas- 
ing jurisdiction and therefore tend to 
invade the presence of the Bar by a system 
of peaceful penetration. In all the essential 
points, however, of the traditional distinc- 
tion between the two branches no change 
is apparent and the etiquette of the Bar 
maintains itself in a wondrous way, bearing 
in mind the disintegrating influences of a 
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complete change in the structure of every 
stratum of English society. 

In the United States, on the other hand, 
from the very commencement there has been 
a fusion of the functions of the two branches 
of the profession, however much for pur- 
peses of practical convenience there may 
be an actual division by individual agree- 
ment into two spheres of labour. Perhaps 
the extent of this fusion can best be seen 
from‘the oath of cffice imposed in the State 
of Michigan, which conjoins together “ the 
duties of the office of attorney and coun- 
selor-at-law and solicitor counselor in 
obvious that conditions 


and 
chancery.” It is 
of wide geography, populations, 
state divisions, busy progress, the converging 
of different races, were foreign to specialisa- 
tion, to traditional exclusions, to barriers 


sparse 


on professional activity and usefulness, to 
stately methods and to old-world habits, 
and there was consequently an obligation 
towards the union of many functions. It 
was found in the United States in the course 
of its rapid and tremendous expansion that 
there was no advantage 
ancient divisions and no advantage in the 
evolution of a distinct class of advocates 
invested with privilege. 
Noticeable in mere externality is the obli- 
gation in England, the absence in the United 
States, of rigid forensic costume. Absent 
in England, at any rate for centuries, present 
in the United States, is the imposition upon 
the advocate of that splendid exposition 
of forensic duty, the oath, which can be best 
realized by a consideration of the terms of 
that enjoined in the State of Washington. 
I do not instance the latter as an innovation 
in the sense of being without historic prece- 
dent, because not only are the terms of that 
majestic declaration drawn from the provi- 
sions of the oath for advocates prescribed 
by the laws of the Swiss Canton of Geneva, 
but each of its provisions finds its historical 
parallel in the ordinances imposed by the 
early kings of France upon the noble order 
of advocates of the Bar of Paris. I only 


in recourse to 


attributes of 








mention it by way of comparison with the 
Bar of England, where with the single excep- 
tion of the sergeants-at-law, who were a very 
special class of advocates, the obligation of 
an oath was never enjoined on the barrister 
although it was always insistent upon the 
attorney branch of the profession. Again 
the relationship existing in 
England between the attorney and his client 
has formed the basis of the system in the 
United States, England that 
relationship has always been alien to the 


contractual 


while in 
legal conception of an advocate. The rela- 
tionship in the United States being a con- 
tractual one there is the consequent placing 
of remuneration on a contractual, although 
I do not say a commercial basis. There is 
in the United States the collateral obligation 
of responsibility for negligence in the carry- 
ing out of instructions. For all these rea- 
sons it is obvious that in the United States 
not only has there been one type of the pro- 
fessional lawyer instead of two, but that 
that type has been from the English point 
of view the attorney, and not the advocate. 
There is in England a large, and | think, . 
an increasing opinion in the direction of 
breaking down the division between the 
two branches of the profession, and it is 
indeed to be hoped that if that project be 
brought about there may contemporaneously 
be brought and set before us in England for 
universal adoption a comprehensive code 
of ethics, such as that to be placed before 
the next Congress of the American Bar 
Association. 

That leads me to remark upon another 
aspect of the development of the profession 
in the United States, which can never be 
arrived at in England. From the begin- 
ning there has been in the United States, 
not Bar, but numerous State Bars, 
each one having not only state recognition, 
but also more or less internal control from 
the body of legal opinion resident in the 
particular state. The evolution of the 
American Bar Association with projects of 
scrutiny and standardization seems to prom- 


one 
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ise a powerful instrument for the raising 
of the whole profession. There has grown 
up in England during the last few years, a 
system by which a body is annually elected 
by the Bar itself, called the General Council 
of the Bar which exercises functions not 
in lieu of but collateral to the ancient Inns 
of Court not unlike in some respects the 
American Bar Association. The nearest 
analogy in England is the Annual Congress 
of the solicitors connected with the Incor- 
porated Law Society. 

Now I must premise my brief compari- 
sons of the rules of professional conduct 
obtaining in England and set forth in the 
specimen codes placed before the American 
Bar - Association at Portland with these 
observations. First, I think the consid- 
eration divides itself under two heads, that 
of rules of advocacy, and that of rules of 
general professional conduct, although I 
take them in the order of the projected 
code. Secondly, I note only divergencies 
and must in other respects be taken to 
accept the substance of the rules as common 
to both countries, and Thirdly, I premise that 
there does not exist in England anything 
like so complete a statement of canons of 
professional conduct as that projected for 
the United States, either in topics included 
or in the fulness of dealing with those topics 
since in England all the rules (with the 
exception of the provision of the statute of 
Edward 1,) which are reduced to writing, 
are in the nature of Responsa Prudentum 
and have no higher formal sanction. 

Turning now to the codes under exam- 
ination the rules relating to duties of 
attorneys to courts and judicial officers 
might be accepted in either country as 
those fortified by constant usage. and the 
same observation may be made regarding 
the bulk of the rules enunciating the duties 
of attorneys to each other, to clients and 
the public, save in so far as concern the 
special rules applicable in England to 
relations between the two branches of the 
profession. The rule, however (which is 





No. 18 in the projected code), that ‘“‘news- 
paper advertisements, circulars and business 
cards tendering professional services to the 
general puplic are proper” is _ precisely 
contrary to that in England. I am bound, 
however, to recognize that though the rule 
in England is not in accord with the pro- 
nouncement of the United States code, that 
the expanse of the spheres of professional 
activity are so wide in the United States, 
compared with the restricted areas in Eng- 
land that similar rules could scarcely be 
enjoined. 

Regarding Rule 21 the advocate in Eng- 
land never gives evidence on behalf of his 
client because from time immemorial his 
mere statement regarding anything which 
happens in the course of his forensic em- 
ployment is accepted by the Court. 

Regarding Rule 52 of the projected code 
which recommends “‘an explicit understand- 
ing as to compensation for professional 
services at the outset’’ this from an English 
point of view has to be considered in two 
aspects ; the client who instructs his solicitor, 
rarely makes any agreement as to compen- 
sation which in conveyancing matters is a 
question of ad valoren; scale, and in matters 
of litigation or other matters outside the 
scale is a question of items for actual work 
upon a fixed basis, subject to adjustment on 
taxation by the proper officer of the Court, 
who is called the taxing master; so far as 
the barrister is concerned the solicitor who 
instructs him and through whom alone the 
barrister receives his instructions marks on 
the brief or instructions the proper fee and 
the brief or instructions are then accepted 
or rejected by the barrister without bar- 
gain. 

Rule 53 of the projected code regarding 
suing a client for a fee may in England 
as we have said only be applicable to a 
solicitor who may recover in an action the 
proper amount of his charge, the barrister 
in no case suing for his fees, which are 
strictly in the nature of pure honoraria. I 
have pointed out the effect of this upon a 
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claim for damages for negligence of the 
advocate. 

Regarding Rule 57 of the projected code 
to the effect that contingent fees may be 
contracted for, from what has been said 
before, it will be seen that no such rule 
obtains or can obtain in England. 

The provisions of Rule 11 of the projected 
code setting forth the limits of the action 
of the attorney in the support of his client’s 
cause may not be inappropriately com- 
pared with the provisions of the Memoir 





des Justices (temp Edward 2.) that every | 
_of the profession which has entrusted to it 


pleader’ be charged by oath that he will not 


maintain nor defend what is wrong or false | 
advocate pure and simple engaged in juris- 
| consultation or forensic presentment esteems 


to his knowledge, but will fight (guerra) 
for his client to the utmost of his ability. 

I do not know how far the mysterious 
practice of ‘‘devilling’’ obtains in the 
United States. In England the system 
may be described as the process by which 
an advocate of business aptitude, instructed 
by a client in any particular case, hands 
over to another advocate the conduct of 
that case whilst himself retaining the re- 
muneration. It is traditional, it is not 
wholly satisfactory, but it is* regulated by 
very precise rules which form a not incon- 
siderable portion of the etiquette of the 
profession. 

I omit the consideration of the series of 
elaborate, though largely unwritten rules 
which obtain in England regarding the 
relations between the two branches of the 
profession which ex concessis have no place 
in the American Forum. Its stringency 
in England may be judged from this extreme 
case ‘‘that counsel is not entitled to accept 
a dock defence at police courts (which means 
a remuneration to counsel of a_ single 
guinea) without the intervention of a 
solicitor.” 

I have said that there are many matters 
on the other hand where the rule in the 
United States is more stringent than in 
England. There are two instances of rules 
of collateral matters contained in the 


projected code which I venture to commend, | 


“that newspaper reports should be taken 
from the records and papers on file in the 
court,” is a salutary counsel of perfection 
of Wisconsin which England would wel- 
come. ‘That money or other trust money 
coming into the possession of the attorney 
should be promptly reported and never 
commingled with his private property or 
used by him except with his client’s know- 
ledge and consent,’’ is a provision in the 
Alabama code which would be valuable in 
England. I need scarcely add that in 
England it would affect only that branch 


the care of other people’s money since the 


himself fortunate to be entrusted with his 


| own in keeping and never holds anything 





of any tangible value belonging to his client 
save for the temporary purposes of inspec- 
tion and demonstration. I may add that 
in England, the recent corporate public 
action of the solicitors is in the direction of 
a self denying ordinance to the effect of 
this most wise provision. 

Such are some of the salient points which 
I deem myself at liberty, within the space of 
this article, to bring together for the purpose 
of affording some comparison between the 
two systems of professional practice which 
have been evolved in the two channels of 
national development. Admiration cannot 
be withheld from the searching and high- 
minded standard which the Bar in the old 
country maintains by tradition, and which 
the Bar in the new country has evolved in 
the course of its great history; a history 
which no Bar in the civilized world can 
approach, and to which only the ancient 
Bar of Republican Rome affords a parallel, 
in the close association with the state, not 
only as an order, but with eminent personal 
interventions in public events and in the 
constant and invaluable services rendered, 
in the throes of the making, and in the 
stress of the advance, of a great nation. 


Lonpon, ENG., October, 190 . 
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A CLOSED CHAPTER IN AERITIME LAW 


Being a Poper read before the Bar Association on March 16, 1975 


By E. 


HE subject of this paper concerns a 

branch of aeritime law that offers no 
inducement for investigation save to the 
student of the development of the law. 
The practicing lawyer of today is not con- 
fronted with any of the propositions here 
discussed. It is a closed chapter of our 
law and as far removed from the domain 
of the courts today as the question of wager 
by battle. But although this branch of 
aeritime law has become obsolete this class 
of litigation for the space of ten or twelve 
vears consumed much of the attention of 
the courts and lawyers. of this country. 

It is proposed to discuss the liability of 
an operator of aerial machines, airships or 
aircraft of any sort to the property owners 
over and above whose land he navigates. 

The earliest case on the subject is the 
case of Burns v. New York Aerial Naviga- 
tion Company, which was decided in 1936 
and is reported in 521 N. Y. 689. 

The case arose upon demurrer to the 
petition which alleges that the plaintiff was 
the owner of a tract of land located in the 
county of Kings, New York, and the defend- 
ant was the proprietor and owner of an 
airship which he willfully caused to traverse 
over and above the land of the plaintiff to 
the plaintiff's damage in the sum of $10. 
The trial court sustained the demurrer, but 
the court of appeals reversed the judgment. 
In the course of the opinion the court 
said : — 

“It is elementary that the owner of real 
property owns the space above the surface 
and has the same right to its free and unin- 
terrupted use as to the land below. Black- 
stone (Book 2 p. 18) says ‘Land has also 
in its legal signification an indefinite extent 
upwards as well as downwards. The word 
iand includes not only the face of the earth 





H. A. 


but everything under it or over it.’ Con- 
sequently, as any physical contact, no matter 
how slight, with the surface of the earth 
owned by another would be a trespass; it 
follows that physical contact with the air 
above the surface is likewise a trespass. 
‘The defendant has submitted no autho- 
rities but has strongly urged that the old 
notion that the ownership of the soil carried 


with it ownership of the air above the soil , 


is a fiction which must give way before con- 
siderations of common sense. It has also 
insisted that this is a case in which by its 
very nature actual damage is an impossi- 
bility and the courts should not open their 
doors to a line of litigation that would 
accomplish nothing. This question while 
never finally passed upon, has agitated the 
minds of learned judges for almost two 
centuries. The authorities are discussed in 
an o:d text book entitled Pollock on Torts 
(Am. Ed.) page 423, where it is said: 

‘*** Tt has been doubted whether it is a tres- 
pass to pass over land without touching 
the soil, as one may in a balloon, or to cause 
a material object, as shot fired from a gun, 
to pass over it. Lord Ellenborough thought 
it was not in itself a trespass to interfere 
with the column of air superincumbent on 
the close and that the remedy would be by 
an action on the case for any actual damage; 
though he had no difficulty in holding that 
a man is a trespasser who fires a gun on his 
own land so that the shot fall on his neigh- 
bor’s land. Pickering v. Rudd, 4 Camp. 
21g. Fifty years later Lord Blackburn 
inclined to think differently (Kenyon, v. 
Hart, 6 B. S. 249, 252), and his opinion 
seems the better. Clearly thére can be a 
wrongful entry on land below the surface, 
as by mining, and in fact this kind of tres- 
pass is rather prominent in our modern 
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books. It does not seem possible on the 
principles of the common law to assign any 
reason why an entry at any height above 
the surface should not also be a trespass. 
The improbability of actual damage may be 
an excellent practical reason for not suing 
a man who sails over one’s land in a balloon; 
but this appears irrelevant to the pure 
legal theory. Trespasses clearly devoid of 
legal excuse are committed every day on 
the surface itself and yet are of so harmless 
a kind that no reasonable occupier would 
or does take any notice of them. Then one 
can hardly doubt that it might be a nuisance 
apart from any definite damage to keep a 
balloon hovering over another man’s land, 
but if it is not a trespass in law to have the 
balloon there at all, one does not see haw a 
continuing trespass is to be committed by 
keeping it there. Again it would be 
strange if we could object to shots fired 
across our land only in the event of actual 
injury being caused and the passage of the 
foreign body in the air above our soil being 
thus a mere incident in a distinct trespass 
to. person or property.’ We have examined 
the early cases cited by the learned author 
and find that in the case of Pickering v. 
Rudd, supra, Lord Ellenborough said: 

‘Would trespass lie for passing through the 
air in a balloon over the land of another?’ 
This question was not answered and so the 
case is no authority. But in Kenyon vw. 
Hart we find the question answered affirma- 
tively by Lord Blackburn in this language: 
‘That case raised the old query of Lord 
Ellenborough as to a mere passing over the 
land of another in a balloon; he doubted 
whether an action of trespass could lie for 
it. I understand the good sense of the 
doubt though not the legal reason of it.’ 
The last sentence has given rise to much 
discussion and has been, we believe, justly 
criticised, for if legal reason does not sup- 
port the learned Lord’s opinion how can good 
sense figure in it? Consequently, the dic- 
tum of Lord Blackburn is a distinct authority 
for the maintenance of an action such as 





the present one. From this examination 
of authorities it is apparent that an action 
of trespass should lie under the circum- 
stances of this case. We believe we are 
concluded by the legal maxim cujus est 
solum ejus est usque ad coelum. The owner- 
ship of the column of air is vested in the 
proprietor of the subsoil. And if this 
action be not allowed, what is to prevent 
the owner of an airship from permanently 
anchoring his machine on my land? If 
one machine, why not hundreds? And 
then eventually he may acquire ownership 
by adverse possession and I will no longer 
own wusque ad coelum. It is necessary to 
sustain the plaintiff's right of action in order 
to retain that principle upon which all 
title to real property is founded. The 
trifling nature of the damage is of no im- 
portance, for courts protect property rights 
no matter how insignificant and the maxim 
de minimis non curat lex has no application; 
see Butler v. Telephone Co., rog N. Y. App. 
Div. 217, where the owner of land was 
allowed to recover six cents in damages in 
an action of ejectment for injury to his 
land by a wire stretched over it. Also 
Murphy v. Bodger, 60 Vt. 723. The court 
erred in sustaining the demurrer and the 
judgment is reversed.”’ 

In the case of Dyer v. St. Louis & New 
York Rapid Transit Co., 528 N. Y. 30, the 
same court decided that it is a defense to 
the action to show that the airship was 
driven out of its route and across the plain- 
tiff’s land by a gale, since trespass necessarily 
meant a wilful act. The court found 
abundant authority for the decision in the 
early case of Smith v. Stone, decided by 
the King’s Bench Michaelmas Term, reported 
in Style 67, as follows : “Smith brought an 
action of trespass against Stone, pedibus 
ambulando. The defendant pleads this 
special plea in justification, viz., that he 


was carried upon the land of the plaintiff by 
force and violence of others and was not 
there voluntarily, which is the same tres- 
pass for which plaintiff brings action. 


The 
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plaintiff demurs to this plea. In this case 
Roll J. said that it is the trespass of the 
party that carried the defendants upon the 
land and not the trespass of the defendant; 
as he that drives my cattle into another 
man’s land is the trespasser against him, 
and not I, who own the cattle.”’ 

The effect of the decision in the Burns 
case, allowing the owner of the land an 
action for trespass, was widespread. With 
remarkable unanimity it was followed and 
approved in every jurisdiction. There was 
a perfect flood of airships litigation. Suits 
became so numerous that in 1939 a special 
division of the Circuit Court in St. Louis, 
known as the “Air Division’ was created 
for the_purpose of trying nothing but this 
class of cases. Since necessarily only nom- 


inal damages could be obtained, one might 
well wonder why so many suits should be 
brought on account of an infringement of a 
right that was purely technical and which 
could not result in material gain to the 
plaintiff. The answer must be sought in 


the history of aircraft. 

Although extensively used for passenger 
traffic for 15 years previous, it was only in 
1934 that freight transportation by air- 
craft became general, and then it was that 
the bitterest and most destructive conflict 
in the history of the economic world began. 
On the one side were ranged the railroads 
of the country with their tremendous invest- 
ments, their control of the channels of com- 
merce and of the financial institutions of 
the country together with all the political 
and legislative influence they had built up 
through decades. Against this aggrega- 
tion of wealth, power and prestige the air- 
ship companies had nothing to pit save 
their superior practicability and the reduced 
cost of transportation. But the importance 
of this latter consideration will appear when 
it is noted that when the fight was at its 
height, the air craft companies were able, 
without loss, to transport freight and pas- 
sengers at rates that were about half the 
actual cost to the railroads. Every device 





known to the courts of law was invoked by 
the railroads, every aid that could be wrung 
from the cupidity of legislators was brought 
into play. So effective and so costly was 
their fight that it is doubtful whether the 
aircraft companies would have won in the 
struggle in spite of their ability to transport 
at much lower rates than the railroads, 
had not the people been active in their 
favor. Public sentiment and public sym- 
pathy expressed in many different ways 
were all allied against the railroads. The 
smaller railroads yielded first and went into 
bankruptcy and receiver’s hands, receiver- 
ships from which unlike those of former 
years they did not emerge. One after 
another the railroads became abandoned ' 
hulks of commerce and rotting ties and 
deserted stations dotted the country from 
one end to the other. 

In 1942 the great Atlantic and Pacific 
Railroad alone remained. It formed a 
continuous route from New York to Seattle 
and was organized in 1909. The final crash 
came in 1942 when the Atlantic and 
Pacific Railroad went into the hands of a 
receiver. Its subsequent sale did not real- 
ize enough to pay its floating indebtedness. 
The collapse of the Atlantic and Pacific 
Railway marked the passing of the railroads 
as instruments of commerce; although in 
some localities electrical roads were still used 
for many years as a means of transporta- 
tion for short distances and also for switching 
purposes, it being at first impracticable for 
the aircraft companies to load and unload 
freely in closely built cities. Today when 
railroads belong to the antiquated and — 
superseded inventions of mankind and air- 
ships literally darken the heavens, when 
the journey from New York to San 
Francisco is made between the rising and 
setting of the sun, when commodities are 
transported from one locality to another 
at such slight cost and with such rapidity 
as to make distances from the points of 
production practically no item in the ulti- 
mate cost; when travel by steamship 





A CLOSED CHAPTER IN AERITIME LAW 


711 





across the ocean is as far superseded as the 
ox cart was seventy-five years ago for 
travel across the prairies; when the war 
airships have so completely supplanted the 
old battleship as the gatling gun has super- 
seded the bow and arrow, we can hardly 
realize that this tremendous transformation, 
penetrating every department of civilized 
life, has taken place within the last fifty 
years. In the bitter struggle which raged 
between the railroads and the aircraft 
companies from 1934 to 1940 and even down 
to 1942 when the great A. & P. Rwy. went 
out of existence every attack that ingenuity 
could devise was resorted to by both sides. 
The decision in the Burnes case came in 
1936 when the fight between the railroads 
and the airship companies was at its height 
and suggested a weapon that was eagerly 
seized and viciously used. The railroads 
were the inspiration of practically every 
suit of trespass that was brought, and when- 
ever a property owner friendly to the rail- 
road interests was found over whose land 


a line of aircraft operated he was made a 


plaintiff in an action of trespass. There was 
no limit to the number of actions that land 
owners could bring, since each passage of 
the airship constituted a separate trespass. 
At first the only result to be gained by the 
railroad was the purely negative one of 
impairing the finances of the airship com- 
panies by making them pay the costs of 
the almost inexhaustible supply of litiga- 
tion. The effect of this can be estimated 
when in the city of St. Louis alone some- 
thing over 7ooo judgments were given 
against airship companies in the year 1939 
and the costs in each case averaged about 
$50. 

But this litigation although successful 
was found to be slow in effecting the ulti- 
mate result aimed at and accordingly we 
find the railroad attorneys looking around 
for some other line of: legal procedure that 
would more effectually and speedily hamper 
the operations of the air companies. They 
hit upon the design of resorting to equity 
and securing an injunction in behalf of 





property owners against the operations of 
air craft over their land. 

The leading case on this subject is Penn. 
Railroad Co. v. U. S. & Mexico Airobile 
Company, 635 U. S. 42, a case arising in 
the eastern district of Illinois. In the 
course of an elaborate opinion the Supreme 
Court said: ‘In this case a _ perpetual 
injunction was granted restraining the 
defendant company from operating its air 
machines over and across the land of the 
plaintiff company. The evidence conclu- 
sively showed that the defendant company 
operated an air craft for the transportation 
of persons and freight between the city of 
St. Louis and the city of Mexico and that 
its machines to the number of 20 per day 
passed continuously over the land of the 
plaintiff. Under the long line of author- 
ities beginning with Burns v. St. Louis and 
Chicago Airship Co. it is clear that defendant 
is a trespasser. It further appears that the 
trespass has been and is likely to be con- 
tinuous. A court of equity will prevent 
the invasion of the legal rights of another, 
when it is shown that such right has been 
repeatedly invaded and is continuously 
threatened. In No. 4 Pomeroy Eq. Juris- 
prudence 1357, it is said that injunction 
is granted to prevent the commission of a 
tort in such cases because being continuous 
and repeated the full compensation for the 
entire wrong cannot be obtained in one 
action at law for damages and many 
decisions are cited by the learned author 
in support of this statement of the law. 
In the Debs case, Ji re Debs, 158 U.S. 564, 
this court went so far as to prevent by 
injunction the commission not of a civil 
tort but of a crime. We are therefore of 
the opinion that both upon reason and 
authority the action of the lower court in 
awarding the injunction was proper and 
should be affirmed. 

The decision did not meet with universal 
approval, and in some of the state courts a 
different result was reached. Among such 
decisions are O’Brien v. San Francisco and 
Boston Airoplane Co. 924 Mo. 265, Addicks 
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v. Transatlantic & Pacific Airship Co., 24 
South Texas 63, Kanmore v. U. S. & Philip- 
pine Aerial Ass. 76 Honolulu 25. 

However, as in most instances, the U.S. 
courts had jurisdiction because the air 
companies were foreign corporations, these 
decisions of the state courts offered no diffi- 
culty, and we find that in the spring of 1939 
practically every aircraft line of importance 
was tied up by injunction and in many 
instances its officers and employees were 
confined in federal jails for contempt. It 
looked for a time as if the air companies 
would have to go out of business or make 
terms with the railroad. But the air com- 
panies saw relief in sight if the power of 
eminent domain was conferred upon them. 
The battle was transferred to the legisla- 
tures, public sentiment being with the air- 
craft companies forced the governors of 
each state to call the legislature in extra 
session, and in less than two months after 
the decision was announced the legislatures 
of 66 states had promptly passed acts grant- 
ing to air lines the right of eminent domain. 

This relief was at once utilized and when- 
ever an injunction was in force to prevent 
the operation of airships condemnation pro- 
ceedings were resorted to and of course the 
injunction became inoperative. 

The value of the property right taken was 
in most cases found to be nominal. The 
procedure was not so costly to the aerial 
companies as their defense to the actions of 
trespass since one suit forever disposed of 
a land owner and effectually put a gutetus 
upon litigation either by trespass or injunc- 
tion, while there was practically no limit to 
the number of actions of trespass a land 
owner might bring. Nevertheless costs in 
condemnation suits under the common form 
of assessment of damages by commissioner: 
with an appeal to a jury in every case the 
costs of which had to be borne by the con- 
demning company, proved burdensome. To 
avoid this expensive procedure, the air 


companies induced Congress to pass in 1940, 
what was known as the Corbin Composite 
Briefly this law pro- 


Condemnation Act. 





vided that any company operating aerial 
craft and engaged in interstate commerce 
could file in any United States Circuit Court 
a proposed route not more than ten miles in 
width, giving the name of all the underlying 
property owners and upon paying into court 
the sum of one cent on account of the damage 
to each of said property owners the right to 
use said route would at once vest in the com- 
pany and all actions legal or equitable by 
the property owner should be forever barred. 
The effect of this law would have been to 
put an end to all legal and equitable pro- 
ceedings against the aerial companies and 
relieve them from the necessity of exercising 
the right of eminent domain against each 
property owner. Its constitutionality, how- 
ever, Was vigorously attacked in the courts. 
The test case was Thompson v. National 
Fast Air Line, 832 U.S. 512, in which it was 
finally held by a divided court of twelve to 
eleven that the Corbin Act was unconsti- 
tutional, since it deprived a property owner 
of his property without due process of law. 
This decision, however, was not handed 
down until 1944, and as at that time the 
railroads had gone out of existence its prac- 
tical effect was nil. With the collapse of 
the railroads, suits by owners 
ceased. ~There no longer was any induce- 
ment to engage in expensive litigation to 
protect theoretical rights and to recover 
nominal damages. We find a few cases 
reported as late as 1949, but none after that 
year, and I have not been able to find a 
single decision of any of the questions here 
discussed during the last 25 years. It is 
truly a closed chapter of aeritime law, a 
chapter of the greatest importance to the 
lawyer of the thirty-five years ago, and 
interesting to-day to the student of the 
common law because it presents a situation 


property 


in which the protection of a merely theoret- 
ical legal right was resorted to as the means 
of destroying the practical value of the 
greatest invention in the history of the 
world. 


St. Louis, Mo., November, 1907. 











PRESUMPTION 





OF DEATH 





THE EFFECT OF PRESUMPTION 
MARKETABILITY OF TITLE TO REAL ESTATE 


OF DEATH UPON 


By W. F. MEIER. 


T is practically a universal rule of 
law, both under the common law and 
statute, that when person has 
absent from his home or residence, 


been 
and 


a 


has not been heard from by his friends and 
relatives for a period of seven years and 


more, there arises a presumption of death,' 
except in the case of children of tender age, 
incapable of absenting themselves of their 
own volition, but whose movements are 
governed by others.” But that presumption 
has generally been recognized as_ rebut- 
table,? and only where there are no cir- 
cumstances to rebut the presumption, is 
it obligatory upon the court or jury to 
sustain it. It is the purpose of this dis- 
cussion to point out the effect of this pre- 
sumption upon the marketability of title 
to real estate, and, incidentally, to note 
the opinion of courts upon the question as 
to a presumption of such a person dying 
unmarried without Suits in- 
volving these questions arise generally in 


and issue. 
cases where the vendor or purchaser under 
contract creates a breach of that contract. 
And first, as to cases in which the court 
says that title to real estate is not market- 
able, in spite of there being a long and con- 
tinuous absence of a party supposed to 


1 Am. and Eng. Ency. of Law (2nd Ed.) 1245, 
and many cases there cited. 

2 Manley v. Pattison, 73 Miss. 417, 55 Am. St. 
Rep. 543; Keller v. Stuck, 4 Redf. (N. Y.) 294. 

3 Scott v. McNeal, 154 U. S. 34; Smith v. 
Smith, 49 Ala. 156; Adams v. Jones, 39 Ga. 479; 
Seeds v. Grand Iowa 175; Flynn v. 
Coffee, 12 Allen Dickens v. Miller, 


Lodge, 93 


(Mass.) 133; 


12 Mo. App. 408; Wambaugh v. Schenck, 2 N. J. L. 
214; Young v. Heffner, 36 Ohio St., 232; Keech 
v. Rinehart, 10 Pa. St. 240. 

* Biegler v. Supreme Council, 57 Mo. App. 419; 
Osborn v. Allen, 26 N. J. L. 388; Hoyt v. Newbold, 
45 N. J. L. 219, 46 Am. Rep. 757. 








have an interest in the property. The case 
of Vought v. Williams,’ was one for specific 
performance. In March, 1853, one Giles 
B. Richardson died intestate, seized of 
the property in question, leaving his widow 
and two children. In 1863, one child, then 
23 years of age, left home, and had not been 
heard from up to 1875, when the mother 
and remaining child conveyed the property 
to plaintiff’s grantors, the deed reciting 
that they were the sole heirs at law of 
B. Richardson. Plaintiff sold the 
property under contract to the defendant, 
agreeing to give ‘‘first class”’ title. The 
defendant refused to accept the plaintiff’s 
title, whereupon this suit was instituted. 
After pointing out that the term ‘“‘first 
class’’ as applied to the title, meant market- 
able, the court goes on to define what a 
marketable title is, in these words: 

““A marketable title 
doubt. 
able doubt when there is uncertainty as 
to some facts appearing in the course of its 
deduction, and the doubt must be such as 
affects the value of the land, or will inter- 
A purchaser is not to be 
compelled to take property the possession 
of which he may be compelled to defend 
by litigation. He should have a title that 
will enable him to hold his land in peace, 


Giles 


is one that is free 


from reasonable There is reason- 


fere with its sale. 


and, if he wishes to sell it, be reasonably 
flaw or doubt will to 
disturb its market value.”’ ” 


sure that no arise 





* 120 N. Y. 253, 24 N. E. 195. 

* Citing: Commissioners v. Armstrong, 45 N. Y. 
234; Shriver v. Shriver, 86 N. Y. 575; Hellreigel 
v. Manning, 97 N. Y. 56; Fleming v. Burnham, 
too N. Y. 1, 2 N. E. 905; Ferry v. Sampson, 112 
N. Y. 415, 20 N. E. 387; Moore v. Williams, 
N. Y. 586, 22 N. E. 233; Swayne v. Lyon, 67 Pa. 
St., 436; Dobbs v. Norcross, 24 N. J. Eq. 327. 
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Judge Brown, who writes the opinion, 
while saying that if the man were alive he 
probably would have long ago returned 
to claim his property, yet concludes: 

‘‘But I am not prepared to decide that a 
purchaser of real estate should be com- 
pelled to take title when there is an out- 
standing right in a man who, if living, 
would be only 47 years of age, and of whose 
death there is no evidence except the pre- 
sumption arising from an absence from his 
friends of 24 years, and his failure to com- 
municate with them and to claim property 
which he left behind him upon his departure 
from home. It is very probable that the 
man is dead. The chances are very largely 
in favor of that conclusion. But his death 
is not proven, and the plaintiff's title to the 
real estate, and which necessarily depends 
upon his death, cannot be said to be free 
from a reasonable doubt. Why should we 
compel the purchaser to take all the risk 
involved in that doubt?”’ 

In the case of Trimmer v. Gorman,' the 
plaintiff in contracting for the sale of land 
to the defendant, represented that he was 
a single man. It subsequently developed 
that he had been married, but his wife had 
left him, and he had not heard from her 
for more than seven years. The court in 
refusing to force the title upon the defend- 
ant said: 

“The absence of plaintiff's wife only 
creates a presumption that she is dead. 
This is a presumption of fact that may be 
rebutted, and defendant’s title rendered 
imperfect.” ? 

The case of Dworsky v. Arndtstein * came 
before the New York court, it being an 
action to cancel a contract of purchase 
entered into September 10, 1895, and for 
the recovery of payments made thereunder. 





1 129 N.C. 161, 39S. E. 804. 

2 Citing: Dowd v. Watson, 105 N. C. 476, 11 
S. E. 589, 18 Am. St. Rep. g20; Springer v. 
Shavender, 118 N. C. 33, 23 S. E. 976, 54 Am. St. 
Rep. 708. 

351 N. Y. S. 597. 





It appears from the facts set forth in the 
opinion that in 1887, one Henry Wisen- 
danger died testate, leaving his estate to his 
consort and his four illegitimate children. 
The will was admitted to probate, and the 
property sold by a referee in an action of 
partition. The defendant in this action 
derived title from the grantee at that sale. 
It subsequently developed that the wife of 
Henry Wisendanger was still living, and 
that he also had a brother who was alive in 
1865, and neither of these had been cited to 
appear at the time the will was admitted to 
probate. The defendant contended that as 
to the brother of Henry Wisendanger, a 
presumption of his death had arisen by 
reason of his long absence. As to this the 
court said: 

‘But it is said that there is no presump- 
tion that Rudolph Wisendanger was alive. 
That is clearly erroneous. He was living in 
1865. No proof whatever has been given of 
his death since that time, and certainly 
there can be no presumption, either of law 
or of fact, that a person who was alive in 
1865 was dead in 1895. For aught that 
appears, he may have been a young man at 
that time. No effort has been made to find 
him on the part of the defendant. No 
account is given of his whereabouts, and, 
while it is quite possible that he may have 
died, the presumption, if there is any pre- 
sumption, is clearly the other way.”’ 

In another New York case, that of Fowler 
v. Manheimer,’ the facts were substantially 
as follows: The owner of certain land died 
in 1865 leaving a widow, who stated in her 
petition for letters of administration, that 
his only next of kin was a sister who resided 
in Scotland when last heard from, about 14 
years previously. The plaintiff in this 
action, a trustee under certain trusts subse- 
quently created by the widow, sought to 
enforce a contract of sale by an action for 
specific performance. One of the objections 
made by the defendant, as to the title, was, 


145 N. Y.S. 17. 
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that the sister in Scotland had an interest 
in the property. In answer to the plain- 
tiff’s contention that there was a presump- 
tion of her death, the court said: 

“It cannot be presumed, in the absence of 
evidence bearing upon the subject, that, 
because the sister had not been heard of for 
14 years, she was dead, any more than it can 
be presumed that she was at the time of the 
death of John an alien, or did not have 
children who could inherit. . . . So, here, 
we think the plaintiff failed to show the 
title he tendered was marketable, inasmuch 
as he failed to negative the possibility that 
John Ferguson left heirs at law capable of 
inheriting.”’ 

An interesting Maryland case is that of 
Chew v. Tome,! in which a presumption of 
death arising from an absence of 35 years 
was relied upon. In its discussion of this 
presumption and its effect upon the title to 
the property involved, the court said: 

“To establish the title claimed by him as 
heir of John P. Marshall, an essential fact to 
be known is that the latter died intestate, 
and leaving no children. It appears from 
the record that the death of John P. Mar- 
shall is not a known or ascertained fact. It 
has not been made a matter of adjudication 
by any tribunal whose province it was to 
ascertain and adjudge it, and it is not 
established by any direct evidence. The 
only evidence to establish his death is the 
presumption that he is dead because of 
absence from the state for more than seven 
years without having been heard from. It 
is admitted that he left the state of Mary- 
land about the year 1862, unmarried, and 
entered the Confederate army... . The 
presumption relied upon as proof of the 
death is a presumption of law from the fact 
of absence appearing from the testimony 
alluded to.?_ But it arises from facts which 


had to be proved by witnesses having the 
requisite knowledge of them. There is 
nowhere any definite, conclusive judgment 


1 93 Md. 244, 48 Atl. 7or. 
? Citing: Schaub v. Griffin, 84 Md. 557, 36 Atl. 443. 





upon these facts so as to make them binding 
upon anybody. Nor can the presumption 
be adjudicated and rendered conclusive in 
this proceeding against any one not a party 
thereto. At best it is here only matter of 
evidence affording prima facie proof of 
death. If adjudged against appellant, the 
decision will bind him, but it will not pro- 
tect him. Such judgment would not bar 
John P. Marshall, if alive, nor his children, 
if he died leaving children, from recovering 
the land. . . . Now, as has been seen, the 
title which the appellant agreed to purchase 
was ‘‘a good record title.” A good record 
title is conclusive against everybody. What 
the appellant is now offered is a prima facie 
title as the proof stands here. Further 
than this, assuming that the death of John 
P. Marshall is a fact, there is no legal pre- 
sumption that he died without issue. . . 
The only fact in the record from which any 
such presumption could be made is that 
about 1862 he was unmarried. With this 
single fact as evidence to negative the 
existence of issue, what assurance could 
the appellant feel, if he took the land in 
question, that. . could successfully 
prosecute ejectment for it if circumstances 
should arise to make it necessary? Would 
not considerations of this character be 
likely to affect the marketable value of the 
property in question, and be calculated to 
raise doubts in the mind of an intending 
purchaser? Would they not, therefore, be 
such as might well, in the language of this 
court in the case of Gill v. Wells, supra," 
‘induce a prudent man to pause and hesi- 
tate?’ And can they be regarded as mere 
‘captious, frivolous, and astute niceties?’”’ 

So, then, from the foregoing cases it will 
be seen that there is considerable of a hesi- 
tancy to indulge the presumption of death 
or death without issue, when it is to affect 
the title to real property, even in case of an 
absence during a period of thirty-five years, 
as in the case last quoted from. 


. he 


1 59 Md. 492. 
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Now as to decisions holding that the 
presumption of death was strong enough as 
not to render title unmarketable, and first, 
the very interesting case of Ferry v. Samp- 
son.! In that case objection to title had 
been made “on the ground that Robert 
Waite Armstrong, the devisee of the premises 
under the will of his father, was not shown 
to be dead, or if dead that it was not shown 
that he died intestate, or leaving no widow 
or issue surviving.’’ In 1842, and nine 
years after proof of the will of his father, 
Robert Waite Armstrong, being then un- 
married, and about 20 or 21 years of age, 
left his home in New York City. He 
returned the same year for a visit, and went 
away again, and in 1846 wrote his mother 
from Missouri, that he was on his way home 
via New Orleans. Nothing was heard from 
him subsequently. Fruitless attempts to 
locate him were made, and it was generally 
believed by his relatives and friends that he 
This action was brought forty- 
As to 


was dead. 
one years after his disappearance. 
this matter the court said: 

“The presumption of the death of Robert 
Waite Armstrong, intestate and without 
leaving a widow or children surviving, is, 
upon the facts very strong, 
amounting to scarcely less than certainty. 
It cannot be doubted that he knew of the 
He was 
In 1842 


disclosed, 


devise to him in his father’s will. 
a necessary party to the probate. 
he was, as one witness testifies, about 25 
years of age, and when here at that time it is 
extremely improbable that he did not learn 
of the provisions in his father’s will, if he did 
not know of them before. The presumption 
of his death does not depend simply upon the 
lapse of time. It is enforced by the fact 
that he had a valuable interest in property 
which, if living, he would, according to 
common experience, have long since asserted 
and claimed. But for forty years it has 
been in the undisputed possession of his 
mother and his collateral kindred, claiming 


1 y12 N. Y. 415, 20 N. E. 387. 





by descent from him. Meanwhile, neither 
Robert Waite Armstrong, nor any one 
claiming to be his widow or issue, has given 
the least sign. It is scarcely conceivable 
that, if he had wife or children, he would not 
have informed them of this inheritance. 

“We think the circumstances in this case 
point unequivocally to the death of Robert 
Waite Armstrong long before the sale in 
partition, leaving no widow or children 
surviving, and that it is beyond reasonable 
doubt that his title passed by his death to 
his mother, and his brothers and sisters, 
Judge Denio had 
occasion to consider a somewhat similar 
question in Ke Protestant School, 31 N. Y. 
587, 588; and Chancellor Kent, in \WcConth 
v. Wright, 5 Johns. Ch. 263, enforced specific 
performance of a contract’ for the sale of 


and their descendants. 


| land on the presumption of death without 


issue of John Ogilvie, an absentee for ‘over 
forty vears.” On the whole, we think the 
objection of the purchaser was untenable, 
and that, according to the rules of equity 
applied in such cases, he ought not to have 
been released from his purchase.” 

An earlier New York and 
referred to in the above quotation, is that 
of McComb v. Wright.'. The facts in that 
case were as follows: One Alexander Ogilvie, 
by his will, dated January 21, 1748, devised 
all his property to his wife for her life and 
then to his five children, naming them, as 
joint heirs. Two of them, subsequently, by 
deed, which recited the death of a sister, 
conveved their interest to a fourth. In 
1815 the grantee died, and his executor sold 
the land in question in January, 1819, to the 
defendant, who take the title 
offered because of the outstanding interest 
of the fifth child, and also of the one alleged 
to have died. An action for specific per- 
formance was brought. It was shown that 
those long acquainted with the family had 
never heard of the child alleged to have died. 
As to the fifth, it was shown that he had gone 


case, one 


refused to 


1 5 Johns Ch. (N. Y.) 263. 
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to England a short time before the revolu- 
tionary war, at the age of twenty-two, 
unmarried, and had not been heard of since 
the commencement of the war. He had 
threatened to drown himself, and it was 
thought by his acquaintances that he had 
drowned himself in the Thames. The 
Chancellor held, “that the lapse of time, 
and family ignorance of Catherine or John, 
for upwards of forty years before the sale in 
question, and the other circumstances, were 
sufficient to warrant this Court, or to warrant 
a jury, in a Court of law, and to render it the 
duty of either, to raise the presumption of 
death, without issue. That the title under 
the will of the plaintiff’s testator was, there- 
fore, to be deemed good.” 

A recent case is that of Demarest v. 
Friedman.' In that case a presumption 
of death was allowed to control under this 
statement of facts: In 1860, one Albert 
Demarest, the owner of an interest in land, 
embarked upon a whaling voyage of un- 
certain duration. From time to time his 
sister received letters from him. In 1865 
she received information from the vice 
consul of the United States at Callao, 
Peru, of the death of one Albert Demarest, 
the letter conveying the information being 
addressed to Albert A. Demarest, father of 
the deceased. Nothing more was ever heard 
of him though a period of thirty-seven 
vears had elapsed. The court in holding 
that the title was not unmarketable by 
reason of any outstanding claim of Albert 
Demarest, said: 

‘*On these facts, we have no doubt what- 
ever that Albert Demarest, the son of 
Albert A. Demarest, and the brother of 
these plaintiffs died in December, 1864. 
The proof upon that subject is convincing, 
and authorizes us to conclude that he died 
unmarried and without issue. ... That 
event occurred over thirty-seven years 
ago. No one has ever come forward to 
assert a claim to the interest which he de- 


140 N. Y. S. 816. 





rived in the real estate under his father’s 
will. The mere possibility that while he 
was on this whaling voyage in the Pacific, 
being attached to the ship from 1860 
to November, 1864... he might have 
married at some port and might have had 
issue, is so remote and unreasonable a con- 
jecture that it should not be allowed as an 
objection to title to real estate. If the 
existence of an alleged fact is a possibility 
merely, or a supposed outstanding right 
depends upon a very improbable and re- 
mote contingency, the court has the discre- 
tion to compel a purchaser to complete his 
purchase.’ This case is free from reason- 
able doubt, and we are of the opinion that 
the discretion, if it is a matter of discretion, 
should be exercised to compel the purchaser 
to take title.” 

The case of Day v. Kingsland? was an 
action for specific performance, the vendee 
having refused to accept the title to land 
because of the possible claim of certain 
heirs of a former owner. The record 
showed that two of the heirs had, more 
than thirty years previous, departed, and 
had not since been heard from, and that a 
third had gone away more than fifty years 
before. These matters had been set up in 
a petition for a partition of the property 
but the three heirs were not made parties. 
In decreeing specific performance, the court 
said: 

‘“No proof whatever has been offered in 
this cause showing the existence of either 
of these three children of Hannah, or of any 
heirs of any of them at the time of the 
partition proceedings; and, in the absence 
of any evidence in this suit rendering it 
probable that they or their heirs were then 
in existence, and should have been made 
parties, the vendee cannot set up the 
failure to make them parties in order to 
avoid the contract. The mere possibility 
of the existence of these heirs, or persons 


* Citing: Ferry v. Sampson, supra. 
257 N. J. Eq. 134, 41 Atl. go. 
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claiming under them, based on suspicion or 
conjecture, and without the production of 
any evidence to support the conjecture, is 
not sufficient to relieve the vendee.”’ 

In the case of Burton v. Perry,’ there 
was involved the validity of a default 
decree against the unknown heirs of one 
who had not been heard of for more than 
twenty years. The proceeding in which 
that decree had been rendered was one 
under a special statute of Illinois which 
declared that interested persons whose 
names were unknown might be made parties 
to suits in equity “by the name and de- 
scription of unknown owners, or unknown 
heirs, or devisees of any deceased person.” 
The court held that a decree rendered in 
such a proceeding was void if the person 
supposed to be dead, was, in fact, alive. 
The court, however, in the proceeding 
against the unknown heirs having indulged 
the presumption of death, and no evidence 
having been introduced in the present pro- 
ceeding to overcome that presumption, it 
was held that the decree must stand as 
being in accord with the facts. 

The Court of Error and Appeals of New 
Jersey, in the recent case of Meyer v. 
Madreperla,? upheld a title by indulging 
the presumption of death. The owner of 
lands died testate in 1885. One of his 
children, a son, who was a common sailor, 
unmarried, and who resided with his father, 
left his home in 1879, and had never been 
heard of since that time, a period con- 
siderably over seven years. The court 
gives a very thorough discussion of the 
whole question relative to the presumption 
of death, and, among other things, says: 

“As Patrick, when he went away, was 
unmarried, his status as a single person is 
presumed to have continued, no contrary 
proof being adduced; and his presumptive 
death is accompanied by the presumption 
that he left no lawful issue.”’ 


1 34 N. E. 60 (Iil.) 
2 53 Atl. 477 (N. J. L.) 





And then, discussing the general doctrine 
that a purchaser will not be compelled to 
take a doubtful title, the court continues: 

““A conveyance in the chain of title, and 
necessary to its completeness, though 
appearing to be properly witnessed and 
acknowledged, and therefore capable of 
being proved by its production, or by its 
record under the statute, may afterward be 
shown to have been a forgery. A marriage, 
essential to the descent of the land in the 
chain of title, may afterward be shown to 
have been a meretricious union, and its 
issue illegitimate. Proof that Patrick 
embarked in 1879 on a vessel which was 
wrecked on a dangerous coast, and had 
not appeared or been heard of since that 
time, would raise a presumption of death 
without the statute, yet there would be a 
possibility that he escaped, and was yet 
alive. It may be well questioned whether 
any of such possibilities should deter a 
court of equity from enforcing the contract 
of purchase.” 

The New York court, in the case of Cam- 
breleng v. Purton,! found it a comparatively 
easy matter to hold that an absence of 
seventeen years was sufficient to clear the 
title. The person’ disappearing, however, 
had certain organic diseases, induced by 
frequent and protracted sprees, and which, 
according to the testimony of the physician 
put upon the stand, would result fatally 
within a very short time. In enforcing 
specific performance in this case, the court 
said: 

“‘A purchaser will not be compelled to 
take title where a doubtful question of fact 
relating to an outstanding right is not 
concluded by the judgment under which the 
sale was made. But this rule will not 
operate in every case to bar the enforcement 
of the sale. If the existence of the alleged 
fact which is claimed or supposed to con- 
stitute a defect in, or a cloud upon, the title 


1 r25 N. Y. 610, 26 N. E. go7. 
2 Citing: Fleming v. Burnham, supra. 
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is a mere possibility, or the alleged out- 
standing right is but a mere improbable or 
remote contingency, which according to 
ordinary experience, has no probable basis, 
the court may, in the exercise of a sound 
discretion, compel the purchaser to complete 
his purchase. It has been well said that this 
discretionary power is to be carefully and 
guardedly exercised, and applied only in 
cases free from all reasonable doubt.' But 
we think, from the undisputed evidence in 
this case, that the fact claimed to constitute 
the only defect in the title is such a very 
remote and improbable contingency and is 
such a slender possibility only, that it is a 
proper case for the application of the princi- 
ple, and that the courts below were right in 
refusing to relieve the purchaser from the 
obligations to perform his contract. The 
fact that John Colville disappeared 17 years 
ago, and has not since been seen or heard 
from, would not alone be sufficient to 
obviate the objection to the title. But he 
disappeared in such a condition of health and 
mind, induced by a long course of dissipation, 
and under such circumstances, that his 
death in a very short time is the inevitable 
conclusion. . . . Under these circumstances 

1 Citing: Ferry v. Sampson, supra; Moore vw. 
Williams, supra; Insurance Co. v. Wood, 121 
N. Y. 302, 24 N. E. 602 
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the outstanding right upon which the pur- 
chaser rests his refusal to perform has no 
probable basis, and cannot be said to con- 
stitute any real defect in the title.”’ 

From the foregoing cases, which are 
illustrative of practically every principle 
involved in cases that have been before the 
courts touching upon the effect of the pre- 
sumption of death upon the marketability of 
title to real estate, the following may be 
deduced : 

1. Mere absence from home _ without 
tidings, and with no other circumstance to 
substantiate the presumption of death, is 
not sufficient to render marketable the title 
to property in which the absent one, or his 
lawful issue, may have an interest. 

2. Absence for a long period of years, 
upwards of the number of years fixed by 
statute after which the presumption of 
death is indulged, coupled with corrobora- 
tive evidence pointing to a strong prob- 
ability of actual death, will remove the 
cloud sufficiently to allow the enforcement of 
specific performance. 

3. The disappearance and absence of a 
person, unmarried, under such circumstances 
as to warrant a finding for specific per- 
formance, will also raise a presumption of 
death without marriage, and without lawful 


issue. 
SPOKANE, WAsH., November, 1907. 
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PSYCHOLOGY AND THE “THIRD 
DEGREE ”’ 

Professor Munsterberg in the October Mc- 
Clure’s (V. xxix, p. 614) publishes another of 
his suggestive articles on the relation of 
modern psychology to the ascertainment of 
truth in courts of law. In previous articles 


which appeared last spring in the Times | 


Magazine he called attention to modern 
methods of testing the accuracy of memory 
In this article he contends that the scientific 
methods of studying the association of ideas 
afford a means of eliciting information that 
a person desires to conceal more effective than 
the ordinary cross-examination by counsel and 
far more humane than the “‘ third degree ”’ of 
the metropolitan police. In some of his 
previous writings he has shown how persons of 
weak or defective intellect are frequently 
driven into untrue confessions by psycho- 
logical effects of the police methods of exam- 
ination of which the police are entirely ignorant. 
We are all conscious of the repulsion caused 
by the thought of the application of these 
methods though most who have had to do 
with detection of crime are convinced that 
such methods are necessary and in the long 
run not unfair to the criminal. We must 
remember, however, the real criminal is usually 
of abnormal mental development and pecu- 
liarly likely to be, subject to subtle influences 
with which police are unfamiliar. The 
method which is here explained seems at 
first too simple to be uniformly effective. 
The examiner prepares a list of several 
hundred words, most of them of common- 
place significance, but some of them re- 
ferring to incidents or scenes supposed to be 
connected with the event concerning which it 
is supposed that information is concealed. 
The suspect is then told that these words will 
be repeated for the purpose of ascertaining 
what matters they call to his mind and he will 
be required in reply to name as rapidly as 
possible after each word put to him some other 








word which occurs to his mind. He, there- 


‘fore, understands the whole object of the pro- 


cess and is put on his guard. If he has any- 
thing to conceal he will naturally endeavor 
when the dangerous words are pronounced to 
name in reply some word having no apparent 
connection with the information which he 
knows is desired. If he has nothing to con- 
ceal he will give no thought to the process but 
will give his replies as they occur to him with 
uniform rapidity. It is evident, however, that 
if he gives thought to his answer the mental 
process must be slightly longer than if he 
answers without precaution. These differ- 
ences in time may be very minute and not 
appreciable by the subject himself. They 
are said to occur with such uniformity, how- 
ever, as to afford a certain test for distinguishing 
the words which cause embarrassment and by 
means of delicately adjusted electrical appa- 
ratus the relative time for reply can be accurate- 
ly gauged and recorded. In the course of a 
long examination, moreover, a real criminal 
would inevitably find betraying thoughts 
rushing upon him for expression and a word 
would slip out which would cause him em- 
barrassment and entirely disarrange the 
rapidity of his answers. Long experience 
with many instances has enabled the psy- 
chologist to deduce simple rules of detection 
from time variations which will put him upon 
the track of the matters to which the person 
examined is sensitive, and by repetitions of 
the words which are found effective a con- 
fession is frequently elicited. It was this 
system of experiment among many others 
which was tried by the author upon Orchard 
during the trial of Haywood last summer con- 
cerning which exaggerated rumors appeared 
in the press, and the article is especially 
interesting as recording the effect of such an 
examination upon so unusual a mental type 
as this professional criminal. 

Most of us will be disposed at first to doubt 
the possibility of uniformly accurate results 





cat hades en Bis 99 





She Ata eesa is 

















YUM 








EDITORIAL DEPARTMENT 721 





from so simple a method and the author him- 
self does not believe that his processes have 
sufficiently developed to justify their official 
use at present. He submits, however, that 
the method he uses is correct, and that only 
the certainty of frequent experiment is needed 
to make the detections so accurate as to 
warrant displacing our present cruder system. 
As we have previously called especial attention 
to these striking articles we feel that the present 
one deserves thoughtful consideration. We 
hope to be able to publish hereafter some of the 
further articles which the author is preparing 
upon other branches of his studies. 

In the October Law Notes appears an article 
by Mr. Charles C. Moore under the title ‘‘ Yel- 
low Psychology,”’ which is a sarcastic criticism 
of Prof. Munsterberg’s article, to which the 
learned professor very effectively replies in 
the November issue. He regrets that if the 
judges and lawyers have known so much more 
about this subject than the experimental 
psychologists they have not relieved him of 
the labor of his exhaustive experiments. 


INTERNATIONAL PRACTICE. 


At the recent conference of American Repub- 
lics it was proposed that admission to the bar 
in one country should be the equivalent of 
educational requirements imposed as a condi- 
tion upon admission to the bar in another 
country. It was not, however, intended to 
eliminate an examination for admission if 
required of its own citizens by such country. 
Our representatives called attention to the 
difficulty of thus binding our several states 
and the results of the discussion are not as 
yet sufficiently definite to warrant extended 
comment, but the fact that lawyers of the 
different American jurisdictions are considering 
the possibility of greater freedom of inter- 
course is an interesting sign of the times. 
It emphasizes the growing importance of liti- 
gation arising out of our increased trade 
with our southern neighbors. 


THE UNWRITTEN LAW. 


The following editorial from the London 
Law Journal is interesting in view of the 
approaching second trial of Thaw. 

‘““We have heard a great deal of late from 





America of the ‘unwritten law’; but the 
theory has been very much in the air. Now 
it has received actual recognition in the 
acquittal of ex-Judge Loring by a Californian 
jury. Put briefly, the case comes to this: 
that a father who believes, rightly or wrongly, 
that his daughter has been violated is justified 
in killing the supposed violator. This is the 
particular application of the ‘law.’ The 
general principle is wider, and seems to be 
that in certain classes of wrongs — those 
touching personal or family honour — the 
aggrieved party may, if he deems the repara- 
tion given by the law inadequate, take the 
redress of his grievance into his own hands. 
The same idea has undoubtedly had a place in 
the history of our own law. A husband who 
takes the adulterer flagrante delicto might — 
perhaps may — lawfully slay him, and, though 
our law in theory condemned duelling, the man 
who did not vindicate his honour or that of 
his family by sending or accepting a challenge 
had to suffer social excommunication. What 
is important to note, however, is that these 
sentiments were survivals — survivals from a 
primitive state of society. What we to-day 
call crimes — theft, assault, robbery, rape — 
were originally, as Sir H. Maine has shown, 
regarded merely as private wrongs, which it 
was the business of the individual or his family 
or his clan to revenge. This law-licensed 
right of revenge was in time waived for a com- 
position. Afterwards the state compelled 
acceptance of the composition, and fixed a 
regular tariff, and later on a code of punish- 
ment, for injuries; but some wrongs rankled 
so deeply that the sufferer still held to the old 
tule of revenge, and society tolerated his 
doing so. So strong and widespread is the 
sympathy with crimes passionelles even to-day 
among the Latin races, that it goes far to 
defeat the efficacy of trial by jury. ‘ Exten- 
uating circumstances ’ are with us the equiva- 
lent of this sympathy. Something, no doubt, 
must be conceded to human nature, but the 
object of law is, and always has been, to curb 
the primitive instinct of revenge; without such 
a curb the world would, as Sidney Smith said, 
be a ‘ wild waste of passion.’ Whatever gives 
a sanction to this ‘ wild justice,’ though under 
the guise of honour, must be regarded as a 
‘throwing back’ to the ages of barbarism.” 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review. 





Conducted by Wittram C. Gray, of Fall River, Mass. 





The law school reviews having resumed publication the material for this department 


recovers its normal proportions. 


The articles reviewed cover a wide range, no one subject 


occupying a commanding position as sometimes happens, nor does any one article stand 
out as the great article of the month, but it can safely be said that a high average of 


attainment has been reached, and there are 
reading in their entirety. 


many articles noticed which will well repay 





ADMIRALTY (Action for Death on the 
High Seas). ‘Enforcement of a Right of 
Action Acquired under Foreign Law for 
Death upon the High Seas,’’ by G. Philip 
Wardner, Harvard Law Review (V. xxi, p. 1). 
The object of this article is to question the 
correctness of the decision of the Circuit 
Court of Appeals reported in 100 Fed. 655, 
which dismissed the libel 71 personam brought 
by the administrator of a passenger against 
the French steamship company that owned 
the lost steamer La Bourgoyne. Although 
our common law and general maritime law 
give no right of action for death caused by a 
wrongful or negligent act, Mr. Wardner main- 
tains that ‘‘ where a right of action for death 
upon the high seas is given by the general 
maritime law of a foreign state, it should 
certainly be enforced under proper conditions 
by admiralty courts of the United States, in 
favor of citizens of the United States, and 
should on principle also be enforced even as 
against citizens of the United States.”’ The 
doctrine on which this is based is the familiar 
one that rights accruing under foreign law will 
be enforced, whether the law of the forum 
gives a similar right or not. The article is to 
be continued. 


AGENCY (Broker’s Commission). ‘‘Letting 
and Subsequent Sale, Estate Agents’ Commis- 
sions,” by J. F. K. Cleave, Law Magazine 
and Review (V. xxxiii, p. 48). Short exami- 
nation of the English decisions on the puzzling 
and litigation-producing cases where a broker, 
empowered to sell, succeeds in getting a lessee 
who afterwards buys, raising the question 
whether the broker is entitled to a commission 
on the purchase price. 





BIOGRAPHY. “Dr. A. A. Stockton,’’ by 
David Russell Jack, Canadian Law Review 
(V. vi, p. 359). 

CARRIERS (England). ‘ Railway Passen- 
gers’ Personal Luggage,’ by G. Addison 
Smith, The Law Magazine and Review (V. 
XXXiii, p. 13). Collecting and commenting 
on decisions under the English Carriers Act as 
to railway liability for loss of or damage to 
luggage. 

CARRIERS (Limiting Liability). ‘‘Agreed 
Valuation as Affecting the Liability of Common 
Carriers for Negligence,” by Henry Wolf 
Biklé, Harvard Law Review (V. xxi, p. 32). 
An examination of the cases on this point leads 
the author to say: 

‘The law will develop, we believe, into a 
recognition of the importance of the carrier’s 
knowledge or ignorance of the real value of 
the goods carried, for the policy of the rule 
forbidding the limitation by common carriers 
of their liability for negligence is, under pres- 
ent conditions of transportation in this coun- 
try, so generally accepted that its modification 
is not probable.”’ 


CONFLICT OF LAWS (see Admiralty). 


CONSTITUTIONAL LAW (Australia). ‘‘ The 
Privy Council and the Australian Constitu 
tion,”’ by W. Harrison Moore, Law Quarterly 
Review (V xxiii, p. 373). The recent case of 
Webb v. Outrim, the Commonwealth of Aus- 
tralia intervening ([1907] A.C. 81) is the first 
in which the Privy Council has been called on 
to determine the constitutional relation be- 
tween the Australian Commonwealth and its 
states. The actual decision was that the 
salaries of federal officials are not exempt 
from assessment for state income tax. Mr 
Moore’s article approves this, but criticises 
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severely the manner in which the judges 
reached the decision. American lawyers are 
especially, interested in the prominent place 
given in the discussion to the constitutional 
decisions of supreme court of the United 
States, especially the doctrine of the “‘ immun- 
ity of instrumentalities,”’ laid down in McCul- 
loch v. Maryland. In an earlier case the High 
Court of Australia had declared this principle 
applicable to the relation of commonwealth 
and state both because of its inherent reason- 
ableness, and because looking to the history 
of the commonwealth constitution and the 
knowledge of the interpretation which like 
provisions had received in the United States, 
it was proper to infer an intention that the 
commonwealth constitution should receive like 
interpretation. 

Before the High Court was instituted the 
Supreme Court of Victoria had expressly 
rejected the applicability of McCulloch v. 
Maryland to Australia, having regard to the 
different history of the two countries, the 
particular provisions of the commonwealth 
constitution as to conflict of power, and finally 
(and in the opinion of the Chief Justice, princi- 
pally) because the doctrine of implied restraints 
which might be justified as a matter of political 
expediency when there was no supervising 
and controlling authority capable of prevent- 
ing abuses of power by either government, 
was not necessary in a constitution where both 
governments are subject to the power of a 
common authority, the Crown, expressly 
vested by the constitutions of commonwealth 
and state with the power of disallowing legis- 
lation. The court also considered that the 
Privy Council had in Bank of Toronto v. Lambe, 
1887, 12 App. Cas. 575, rejected the doctrine 
of McCulloch v. Maryland in the case of the 
constitution of Canada upon grounds which 
would involve its rejection in Australia. 

The Privy Council has now overruled the 
doctrine of the High Court as to the implied 
restraints on the power of a state parliament, 
basing its decision or differences between the 
constitution of Australia and the United 
States. The limits of this department forbid 
giving Mr. Moore’s strictures on the decision 
and an abstract would not do them justice. 
Students of constitutional law will find his 
discussion of great interest. 








CONSTITUTIONAL LAW (Common Law of 
the United States). ‘‘The Common Law 
Jurisdiction of the United States Courts,”’ by 
Alton B. Parker, Yale Law Journal (V. xvii, 
p. 1). Arguing with much force Judge 
Parker’s well-known opinion that there is a 
federal common law, and that it was entirely 
competent to correct the abuses of interstate 
commerce had the federal law officers 
attempted to enforce it. 

‘‘But the campaign against the govern- 
mental plan of the Fathers is on and has been 
for several years. It has for its leader the 
most accomplished politician of our history. 
Behind him and backing him stand these great 
corporations of the country which are engaged 
in interstate commerce and insurance. The 
reason is that it is easier to deal with one 
government than with many. It is not their 
purpose to submit proposed amendments of 
the constitution to the people as the constitu- 
tion provides—a procedure with which no 
one could find fault, as it offers an opportunity 
for discussion before the people prior to their 
action. Rather it is their scheme to accom- 
plish the centralization of power by uncon- 
stitutional, and therefore dishonest methods. 
These include: (1) Congressional legislation 
assuming powers not granted, but expressly 
retained either to the states or the people; 
(2) Executive exercise of powers not granted, 
and the seizure in one form or another of 
powers belonging to other departments of 
government; and (3) The substitution of stat- 
utes for common law. 

“Statutes are inflexible and cannot be 
expanded by judicial decisions. Legislators 
and executives, therefore, who are filled with 
the desire to control and regulate men and 
affairs, find in a statute the ideal method of 
accomplishing their wishes. The objection 
to an over-abundance of legislation by those 
who desire justice, rather than personal con- 
trol, is that the men who draft the statutes 
cannot forsee the cases that will arise which 
do not come within the letter of the statute. 
It is for the opposite reason that the common 
law is so dear to the hearts of all students of 
it. It is flexible. It cau be made applicable 
to every new condition which may arise and 
in every instance can be worked out according 
to the eternal principles of justice. 
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““ Herein we find a reason for the action on 
the part of those interested in the scheme to 
centralize power in the federal government. 
It was their theory that so long as congress 
omitted to legislate with reference to inter- 
state commerce, there was no law to pro- 
tect those who were wronged by those 
engaged in interstate commerce. But as we 
have seen, the Supreme Court decided that 
they were mistaken; that the common law did 
apply and would continue to apply until 
congress should by legislation supersede some 
or any portion of it by its statutes. 

“Thus it happens that in both state and 
national governments, whenever there arise 
controversies which are not within the pur- 
view of statutes, they are still governed by 
law. And that law is the common law.” 


CONSTITUTIONAL LAW (Judicial Power). 
““The Function of the Judiciary II,’’ by Percy 
Bordwell, Columbia Law Review (V. vii, 
p. 520). The first installment of this article 
was noticed at length in the June GREEN Bac. 
This final one discusses the remaining pro- 
positions of Juieliard v. Greenman — “ that 
subject to the prohibition of the Constitution 
the powers granted in the United States Con- 
stitution are to be interpreted in the light of 
the practice of civilized nations,’’ and ‘‘ that 
political questions should be left for the 
political departments.’’ So the court in the 
famous Insular cases held that the United 
States can hold colonies, although no such 
power is expressly granted in the Constitution. 
And that these colonies would be without 
many of the rights which are the very spirit 
of our institutions was held a question for the 
political departments. Such separation from 
political questions seems to Mr. Bordwell 
absolutely essential if our judges are to have 
the length of tenure requisite for the proper 
development of the law. 


CONSTITUTIONAL LAW (Protection of 
Treaty Rights). ‘‘ Federal Treaties and State 
Laws,’”’ by Charles Noble Gregory, Michigan 
Law Review (V. vi, p. 25). This paper was 
read at the annual meeting of the American 
Society of International Law in April. At 
the International Law Association meeting 
in Portland the author in the debate sup- 








ported the views here expressed. He believes 
‘that the power to make any engagement or 
regulation of a character customarily deemed 
within the scope of a treaty, except as the 
Constitution expressly bestows the control of 
certain matters on congress, the judiciary or 
some other branch of the government, is 
granted to the federal treaty-making power. 
That such treaty is made by the Constitution 
paramount to any state constitution or statute 
and necessarily to any ordinance or regulation 
of any of the subdivisions or agencies of the 
state. 

“Since the treaty-making power of the 
states is absolutely and wholly eradicated by 
the Constitution, since the treaty-making 
power is wholly, absolutely and without any 
express limitation delegated to the appointed. 
federal authority which is given express power 
to override any state law or canstitution, since 
treaties made pursuant to such power were 
expressly made paramount to any state con- 
stitution or statute, it seems impossible to 
find any limit to the dominion of treaties over 
state laws, except the discretion of the con- 
stitutional treaty making power. Our highest 
federal court has so far found no other limita- 
tion, although there are various expressions 
intimating that one exists in the nature of a 
treaty and the form of our government. 

‘‘ Our laws seem defective only in failing to 
provide by federal statute that the violation 
of treaty rights shall be a crime to be prose- 
cuted by the United States government in 
the United States courts. Our federal courts 
have no common law jurisdiction in criminal 
matters, but exactly as a federal statute pro- 
vides a procedure which is upheld for enforcing 
treaty rights as to runaway foreign sailors, 
so it might provide for direct enforcement of 
other treaty rights or for punishment in case 
of their breach. 

‘Since the treaty is a part of the federal 
law it becomes the duty of the chief executive 
to enforce it, and no reason is apparent why, 
by the law officers of the government, it may 
not be enforced through the courts.” 

It is suggested that in the absence of statute 
making violation of treaty rights criminal they 
may be protected by mandatory injunction 
sought by the government in its own name, 
or supporting an individual’s suit. 




















EDITORIAL DEPARTMENT 





725 





CONSTITUTIONAL LAW. “State Inter- 
ference with Interstate Commerce,” by H. P. 
Burnett, Virginia Law Register (V. xiii, p. 497). 

CONSTITUTIONAL LAW. ‘Railroad Rate 
Regulation,’ by Herbert S. Hadley, The Brief 
(V. vit, p. 176). 

CONSTITUTIONAL LAW. ‘‘Has the State 
of California the Right to Exclude Japanese 
Subjects from the Public Schools?’’ by Warren 
Tubbs, The Briej (V. vii, p. 196). 


CONSTITUTIONAL LAW. ‘Levy of At- 
tachment upon Rolling Stock of a Railroad 
Company Doing Interstate Business — Is it 
a Regulation of, or an Infringement Upon, 
the freedom of Interstate Commerce?”’, by 
W. F. Meier, Central Law Journal (V. ixv, 
P- 351). 

CONSTITUTIONAL LAW. ‘The Segrega- 
tion of Hawaiian Lepers by Administrative 
Process,”’ by W. F. Meier, Central Law Journal 
(V. Ixv, p. 324). 


CONTEMPT. ‘‘Statements by Attorneys in 
Arguments, Pleadings, and Briefs pertaining 
to Rulings and Decisions, as Contempt of 
Court,” by Sumner Kenner, Central Law 
Journal (V. Ixv, p. 331). 

CONTRACTS. ‘The Right of Recovery for 
Partial Performance of Entire Contracts,” by 
Graham B. Smedley, Central Law Journal 
(V. lxv, p. 292). 

CONVENTIONS. ‘The International 
Association at Portland,” by T. Baty, Law 
Magazine and Keview (V. xXxxili, p. 75). 
Reviewing and commenting upon the work 
of the meeting. 

CORPORATIONS. ‘Liability of Corporate 
Directors,” by Frederick Dwight, Yale Law 
Journal (V. xvii, p. 33). Arguing for a more 
vigorous insistence on actual oversight of 
affairs and criticising the tenderness of courts 
toward directors who do not direct, but are 
not personally concerned in wrong-doing. 

CRIMINAL LAW. ‘The Trial of the Insane 
for Crime,’’ by James Hendrie Lloyd, Albany 
Law Journal (V. 1xix, p. 306). 

CRIMINAL PROCEDURE (Scotland). ‘‘The 
Criminal Procedure and Summary Jurisdiction 
(Scotland) Bill,’ by Henry H. Brown, Law 


Law 





Magazine and Review (V. xxxiii, p. 60). 
Analyzing and commenting on a proposed 
bill simplifying criminal procedure. 


DIGEST. N. Y. Appeals Reports (V. 
clxiv-clxxxv). Colin P. Campbell, L.L.M., 
Matthew Bender & Co. A single line digest 
with references to No. E. Rep., an index to 
notes contained in the Annotated Rev. Ed. of 
N. Y. Reports and a table of cases in which 
no opinion was filed. 


EMPLOYERS’ LIABILITY. Employers’ Lia- 
bility Act of New York, Alger & Slater (2 ed.), 
Matthew Bender & Co. The author has made 
this second edition much more valuable as he 
has been enabled to treat his subject in the 
light of numerous recent decisions by the 
courts of New York and other states, thus 
construing quite fully and authoritatively all 
provisions of the act. 

EQUITY-CONTRACTS. In the 
Tllinots Law Review (V. ii, p. 217) is a careful 


November 


analysis of the English cases involving, ‘‘ The 
Word ‘Not’ as a Test of Equity Jurisdiction 
to Enjoin a Breach of Contract,” by Henry 
Schofield. The article is inspired by two 
recent Illinois cases, which applied the test 
formerly adopted in England, but never widely 
accepted in this country. 


ETHICS. “Legal Ethics,” by John C. 
Harris, Albany Law Journal (V. 1xix, p. 300). 
EVIDENCE. Handbook of the Law of 


Evidence, by John Jay McKelvey, West Pub. 
Co., St. Paul, 1907, 2d ed., price $3.75 delivered. 

Like all clear treatises on this subject in 
recent times this book is frankly based on the 
teaching of the late Professor Thayer who did 
not live to complete his own Mr. 
McKelvey’s intended for 
students of principles and is not a digest for 
In this new edition 


work. 
book is chiefly 
searchers of precedents. 
its statements are admirably clear and accurate. 
Recent cases are frequently cited by way of 
illustration of the courts 
and give evidence of a sifting of many de- 
cisions. Portions of the text have 
largely rewritten. Occasional lapses in proof 
reading 

HISTORY (England). ‘‘ The Trial of Peers’ 
by L. Owen Pike, The Law Quarterly Review 
(V. xxiii, p. 442). An examination of Mr. 


new tendencies otf 


been 


cause regret. 
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Vernon Harcourt’s recent assertion that a 
report in the Year Books was forged by 
Henry VII or his minions to create a pre- 
cedent for the trial of the Earl of Warwick. 
Mr. Pike reaches the conclusion that the 
charge must at least be held not proven. 


HISTORY (England.) ‘‘ The Profession of 
the Law in the Fourteenth and Fifteenth 
Centuries,” by W. S. Holdsworth, The Law 
Quarterly Review (V. xxiii, p. 448). This 
interesting account of the early organization 
of the legal profession tells “‘ The Serjeants 
and the Judges” and ‘“ The Apprentices of 
the Law and the Inns of Court.’’ Another 
installment will describe ‘‘ The Relation of 
the Inns of Court to the Serjeants and Judges” 
and ‘‘ The Legal Profession and the Law.”’ 


HISTORY (England.) ‘‘ The Barristers’ 
Roll,” by W. C. Bolland, The Law Quarterly 
Review (V. xxiii, p. 438). A short account of 
its origin and development in England. 

HISTORY. ‘“The Descendants of the 
Curia Regis,’”’ by George Burton Adams, 
American Historical Review (V. xiii, p. 11). 

HISTORY. ‘‘ The Mecklenburg Declara- 
tion: The Present Status of the Question,”’ 
by -A. S. Salley, Jr., American Historical 
Review (V. xiii, p. 16). 

HISTORY. ‘‘ The Records of the Federal 
Convention,” by Max Farraud, American 
Historical Review (V. xiii, p. 44). 

INTEREST. ‘ Law of Interest — Expect- 
ant Heirs,’ by K. B. Dastur, Bombay Law 
Reporter (V. ix, p. 273). 

INTERNATIONAL LAW (Eminent Do- 
main). ‘Expropriation by International Ar- 
bitration,’’ by Charles Noble Gregory, Harvard 
Law Review (V. xxi, p. 23). A suggestive 
article on the need of some international prin- 
ciple similar to the municipal right of eminent 
domain. 

“The right of eminent domain within a 
nation’s boundaries, formerly rarely exercised, 
and then by the highest sovereign authority 
of the state, is now easily and constantly 
invoked and exercised at the suit of public 
service companies under statutory provisions, 
largely supervised by the courts. With the 
growth of international interdependence in- 
stead of independent isolation, we may begin 
to hope for like useful functions and powers 
under international arbitration.” 








INTERNATIONAL LAW (Factors in Making 
It). ‘“‘ Equality Between Nations and Inter- 
national Conventions,”’ by Simeon E. Baldwin, 
Yale Law Journal (V. xvii, p. 21). Judge 
Baldwin regards the equality of nations and 
the holding of conventions as of the highest 
importance to the advancement of interna- 
tional law. The public opinion of the world 
is the final tribunal and it will in the long run 
give fair consideration to the merits of a propo- 
sition regardless of the importance of the one 
suggesting it. 


INTERNATIONAL LAW  (Most-favored- 
Nation Clause). ‘‘ Effect of ‘ Most-favored- 
nation Clause in Commercial Treaties,” by 
Sir Thomas Barclay, Yale Law Review (V. 
Xvii, p. 26). This is a paper read at the 
International Law Association conference at 
Portland. Such clauses provide that the 
contracting state shall enjoy all privileges 
which may be granted to another. But sup- 
pose they are granted in return for some con- 
cession on the part of the state to which they 
are granted? Can the contracting state claim 
to enjoy the privileges so conceded to its sister 
state without making the corresponding con- 
cession which the latter has made? It may 
have already made it. What is the position 
in such a case? Must it concede something 
else as an equivalent? And if so, what? Sir 
Thomas Barclay traced the United States 
doctrine as far back as 1831, and pointed out 
that all treaty concessions are motived by 
some consideration. The results of the admis- 
sion of the United States doctrine would be, 
that no privilege could be claimed under the 
most-favored-nation clause, unless it were 
granted in the first instance as a purely spon- 
taneous favor. After discussing the cases of 
Bartram v. Robertson, and Whitney v. Same 
(124 U.S. 190), he concluded that the Ameri- 
can interpretation could not logically be sup- 
ported, and recommended that the Hague 
tribunal should be given unlimited jurisdiction 
in such matters. 


JURISPRUDENCE (Common Law or Codes). 
‘““A Century of ‘ Judge-Made’ Law,” by 
William B. Hornblower, Columbia Law Review 
(V. vii, p. 453). This address, delivered at the 
Columbia Law School in June, reviews thor- 
oughly and clearly the arguments of the friends 
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of the common law and of the advocates of 
codes, taking strong ground in favor of the 
common law. ‘‘ Judge-made ’’ law is objected 
to as difficult of ascertainment and subject to 
change according to varying views of judges, 
but Mr. Hornblower maintains that code law 
is even more uncertain and therefore produc- 
tive of litigation. The argument that ‘‘ judge- 
made ”’ law is ex post facto and that one is held 
by a law he could not possibly have known, is 
declared more specious than real, as the great 
majority of cases simply call for the applica- 
tion of well-settled principles. The layman, 
says Mr. Hornblower, more often goes astray as 
to the statute law than as to the unwritten 
law. The facility of amendment is a further 
serious objection to codes. 


‘* A striking example of how a section of a 
code can be amended without any sufficient 
reason for the amendment and without exciting 
the attention of the public or of the bar is 
afforded by an instance which occurred recently. 
I venture to say that not one lawyer in a thou- 
sand in this state knows that in 1904 the Code 
of Civil Procedure was amended so as to change 
the requirements with regard to the contents 
of a complaint in an action. Section 481 of 
the Code of Civil Procedure, as it stood prior 
to 1904, and as I believe the corresponding 
section stood in the former Code of Procedure 
of this State, and as it had existed for more 
than a generation, provided that the complaint 
should contain: 

“2. A plain and concise statement of the 
facts constituting each cause of action without 
unnecessary repetjtion.’ 

“In 1904 the Legislature, precisely why 
nobody seems to know, amended subdivision 
2 of this section so as to read as follows: 

‘«* 2. Aclear, precise and unequivocal state- 
ment of the facts constituting each cause of 
action.’ Laws of 1904, Chapter 500. 

‘« Just what the legal effect of this amendment 
was no human being could tell, and only the 
Court of Appeals at the end of a litigation 
could settle. Why the provisions of the code 
as to a complaint should be amended so as to 
strike out the clause ‘ without unnecessary 
repetition,’ or so as to change the word ‘ con- 
cise ’ to ‘ precise,’ or so as to change the word 
‘ plain’ to the phrase ‘ clear, precise and un- 
equivocal’ is hard to understand. Some law- 
yers discovered, during the year 1904, that 
this amendment had been made, and by Chap- 
ter 431 of the Laws of 1905, Section 481 of 
the code was put back into its former shape 
by restoring the phrase ‘a plain and concise 
statement of the facts constituting each cause 
of action without unnecessary repetition.’ 





This is certainly a curiosity in legislation. 
Quere, whether in the meantime ‘ unnecessary 
repetition ’ in a complaint was allowable?” 


In practice codes here and abroad are 
declared not to have met the expectations of 
their advocates, while the unwritten law has 
shown itself able to develop so as adequately 
to deal with the complex conditions of society 
caused by inventions in the last hundred 
years. 


JURISPRUDENCE. ‘ Roman Law and 
Mohammedan Jurisprudence,’”’ by Theodore 
P. Ion, Michigan Law Review (V. vi, p. 44). 
This first installment of an article intended 
to show the close analogy of the two systems 
of jurisprudence and the influence the laws 
of Rome exercised in the development of the 
Islamic legislation is devoted to the exposition 
of historical facts which account for the Roman 
influence. 

JURISPRUDENCE (The Jury). ‘Le Jury 
a Rome et en Angleterre,’’ by H. Speyer in 
Law Quarterly Review (V. xxiii, p. 420). An 
article in French pointing out great similarities 
and some differences of the jury system in 
Roman and English law. 


JURISPRUDENCE. ‘“ The Law of Moses,” 
by Lex, The Law Magazine and Review 
(V. xxxiii, p. 1). An analysis of the Mosaic 
law, comparing it with modern law. In the 
following passage the anonymous author 
upsets an idea generally held: 

‘* Persistent breaches of the fifth command- 
ment were punishable by death, but only in 
case both parents claimed the infliction of 
the penalty. No duty was imposed on any 
one else with regard to the prosecution or 
infliction, and even with the parents it was 
not a duty but a power. This power, I may 
remark, explains some passages in the proverbs 
of Solomon on which the advocates of flogging 
young people lay great stress. Solomon writes, 
‘Withhold not correction from the child: for 
if thou beat him with the rod he shall not die. 
Thou shalt beat him with the rod, and shalt 
deliver his soul from the grave’ (see marginal 
reading); and again, ‘ Chasten thy son, seeing 
there is hope, and set not thy heart on causing 
him to die’ (I again adopt the marginal read- 
ing of the R. V.). Beat your son, says Solo- 
mon, instead of bringing him before the elders 
of the city and asking to have him stoned. 
Solomon could not interfere with the law of 
Moses, but he urges parents not to avail them- 
selves of the stringency of its provisions as 
regards disobedient children.”’ 
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LEGISLATION (England). ‘‘ The Public 
Trustee Act, 1906,” by J. Andrew Strahan, 
Law Magazine and Review (V. xxxiii, p. 68). 
The English Public Trustee Act 1906 which 
goes into operation January 1, 1908, creates 
a permanent government department charged 
with the duty of watching, and, where neces- 
sary or convenient, of undertaking the admin- 
istration, not merely of express trusts, but of 
the estates of deceased persons. That depart- 
ment is embodied in an official called the 
public trustee, who is created a corporation 
sole with perpetual succession and an official 
seal. The public trustee has conferred on 
him extensive powers which he can delegate 
to subordinate officers. He has the duties 
and liabilities of a private trustee, subject to 
this limitation, that he is not responsible for 
any such liability which an ordinary trustee 
might incur, to which he has not in any way 
contributed, and which he could not by the 
exercise of reasonable diligence have averted. 
The Consolidated Fund is answerable for his 
liabilities. Several provisions of this act are 
criticised by Mr. Strahan, one with special 
severity as giving a most arbitrary and dan- 
gerous power to a public official. Where it is 
proved to the satisfaction of the public trustee 
that the gross capital value of an estate is 
less than £1,000, and where it appears to 
him the persons entitled are persons of small 
means, he shall (unless he sees good reason to 
the contrary) take over the administration of 
such estate on the application to him to do 
so of any person who, to his opinion, would 
be entitled to apply to the court for an order 
for administration. This applies not only to 
ordinary trust estates, but also to the estates 
of deceased persons. 

“ Practically, the section gives the public 
trustee power to take over (and charge the 
estate with fees for) the administration of 
every small estate. It is true that he cannot 
do so except on the application of a person 
who, ‘in his opinion,’ would be entitled to 
apply for an order of administration. Unless 
the experience of all chancery lawyers is at 
fault, he will not have long to wait for such 
an application. That experience is that, but 
for the healthy fear that the applicant to the 
court might find himself saddled with the 
costs of administration, three out of four small 
estates would be thrown into chancery. And 
when any beneficiary was entitled as of course 
to an order of administration, even that con- 
sideration was not sufficient to restrain this 
practice, and it was found necessary by the 
rules of the supreme court to give the court a 
discretion to refuse orders. It may be said 


that the public trustee has the same discre- 
tion, and that under sect. ro there is an appeal 
against any decision of his to the court. But 
it is well to remember three things. 


In the 





first place, the public trustee is under a temp- 
tation to make his office a success by keeping 
it full of work. In the second, he has no 
power to order an applicant to pay the costs 
of administration where, after he has taken 
over the administration, he finds there were 
no sufficient grounds for his doing so. And 
lastly, the likelihood of an appeal against his 
decision is small when the gross value of the 
estate is less than £1,000, and the persons 
entitled are of small means, and the success of 
an appeal is improbable when he is entitled 
to take over the administration where ‘ he is of 
opinion ’ the court would order administration. 

“Undoubtedly if the public trustee exer- 
cises rigorously his discretion to refuse to 
interfere in the administration of small estates, 
the powers here given him will do no harm, 
and may in many cases prevent the robbery 
of the poor. If he does not, private dis- 
appointment and private malice may lead to 
the squandering of many small heritages. 

‘“The administration of estates by public 
officials is in this country always honest, but 
seldom efficient and never cheap. The history 
of bankruptcy proceedings is enough to prove 
that. It isto be hoped that a new era of two- 
and-sixpence in the pound dividends on 
legacies is not dawning upon us.” 


MISTAKE. ‘Error of Law,” by Corry 
Montague Stadden, Columbia Law Review 


(V. vii, p. 476). This article of forty-three 
pages is best commented on by giving the 
note by the author. 


“In the discussion of the respective rights 
of parties to a contract entered into under a 
mistaken apprehension as to its legal effect, 
under the English, French and German law. 
the author has confined himself to ‘error of 
law’ rather than to ‘error of fact.’ His 
investigations have been directed toward the 
depth of the subject rather than toward 
breadth and superficiality. The question of 
error of law most frequently arises in actions 
for the recovery of money, though not infre- 
quently for setting aside deeds and wills or 
determining rights under them. As the sub- 
ject, considered in the light of the law of 
England, has been greatly confused and mis- 
understood because of the various rules of 
pleading, relief having been given, or asked 
tor in ‘ assumpsit,’ ‘ money had and received,’ 
and by bill in equity to redeem or refund, no 
attempt has been made to indicate the proper 
forum in which to seek a remedy, or form of 
action that would prove most efficacious in 
any particular case. Whether a contract is 
voidable, or void on account of such error in 
France and Germany is to be determined by 
the civil code obtaining in each country. In 
reference to the law of England, where pre- 
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cedents have such tremendous importance, 
after an analysis of the cases it is deemed 
sufficient to point out a rule, broad and 
equitable, which in the author’s humble 
opinion is supported by a preponderance of 
authority.” 


The conclusion that in spite of the confusion 
that has arisen modern English law does by 
the great weight of authority, give relief in 
case of error of law is reached after a most 
painstaking analysis of the decisions. 


MONOPOLY. ‘“ The Case of the Monopo- 
lies,’ by Sidney P. Miller, Michigan Law 
Review (V. vi, p. 1). Beginning with the 


famous Case of the Monopolies, reported in 
xi Coke, p. 85, which denied the power of the 
English crown to grant monopolies this article, 
gives a valuable summary of the English and 
American decision and statutes against mono- 
poly. 

“From the foregoing laws, whether in the 
shape of constitutions or statutes, we may 
conclude that a wave of popular feeling in this 
country is rapidly reaching the height which 
in England in 1602 resulted in the decision of 
the Case of the Monopolies. 

‘“Taking these statutes and decisions to- 
gether we may conclude that to-day the Ameri- 
can test of the lawfulness or unlawfulness of 
the combinations of persons or forces (as being 
of a monopolistic character) is whether or not 
they tend to control prices. That a concern 
lowers prices is no defense or shield... . 

“It is somewhat difficult to reconcile some 
‘ trade-union ’ decisions with the rule of law 
governing combinations, but it seems fair to 
assume that the law will soon be shaped by 
American intelligence so that it will provide 
for the proper control of these bodies. Agree- 
ments or combinations which undertake the 
absolute control of the labor market should be 
as unlawful as any trust or monopolies: agree- 
ments which provide for 4 living wage should 
be legalized, both for labor and capital. The 
line of demarcation is hard to find, but we are 
nearing it with each swing of the pendulum. 

To summarize may we not say that some 
of the results of ‘“The Case of the Monopolies’’ 
have been (a) the clear establishment of the 
idea that sole control of a product is against 
public policy and consequently against funda- 
mental law, — (b) the giving a firm base and 





good outline for our states to start from in 
their law-making and their courts. One of 
its suggestions, too, that we need to-day is 
that the monopolistic idea is against the grain 
of English thought, and that therefore we 
should have little real trouble in framing an 
understanding with all English-speaking lands 
as to an interchange of corporate restriction. 

on the 


” 


NATURALIZATION. ‘A Treatise 
Law of Naturalization of the United States, 
by Frederick Van Dyne, L.L.M. This work 
is especially designed to meet the needs of 
judges and clerks having jurisdiction of nat- 
uralization matters, of United States Attorneys 
and of diplomatic and consular officers. The 
work treats of the various methods of naturali- 
zation, as by formal paper, naturalization of 
parent, naturalization by marriage, collective 
naturalization and the related subjects of 
expatriation, passports, and the attitude of 
foreign’ governments towards their citizens 
naturalized in the United States. 

NEGOTIABLE INSTRUMENTS (Duty of 
Drawee of Check). ‘‘ Young v. Grote,”’ by 
Thomas Beven in The Law Quarterly Review 
(V. XXiii, p. 390), is a re-examination of that 
famous case which the author considers to 
have decided that a customer in 
checks owes a duty to his banker not to give 
facilities for fraudulent alteration. The neg- 
ligence of the customer was the ground of the 
decision. The recent Privy Council judg- 
ment in Colonial Bank of Australasia v. Mar- 
shall, [1906] A. C. 559, held no duty of care 
existed and took the case from the jury. 
Many cases in which the doctrine of Young 
v. Grote has been approved are quoted by 
Mr. Beven, who considers the later case as 
contrary to ‘‘ the mere common sense of the 
matter,’’ as well as to established law. 


drawing 


PRACTICE (Egypt). ‘‘ Administration of 
Justice in Egypt,” by H. Goudy, The Law 
Quarterly Review (V. xxiii, p. 409). Account 
of the highly complicated system of Egyptian 
courts. 

PRACTICE (England). “The Liability of 
Justices of the Peace,’”’ by W. W. Lucas, Law 
Magazine and Review (V. Xxxili, p. 22). The 
justice of the peace has in Great Britain many 
and varied duties. This article discusses at 
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length the rules of their liability for their offi- 
cial acts and the manner of enforcing it, 


PRACTICE. ‘‘ Examination of Witnesses, ’ 
by Amos C. Miller is the latest contribution 
to the ‘‘ Legal Tactics Series,’’ of addresses 
before the students of the Law School of 
Northwestern University, [llinois Law Review 
(V. ii, p. 244). It contains exceptionally 
effective suggestions on a subject much dis- 
cussed of late. Though most lawyers fully 
appreciate the principles of good cross-exami- 
nation, there are few who have the wit to 
apply them successfully in practice. Repeti- 
tion of these suggestions is a great help. 


PRACTICE. ‘“ Organization of a _ Legal 
Business,” by Reginald ,V. Harris, Canadian 
Law Review (V. vi, p. 355). 


PRACTICE. ‘“ Identity of Issues on Appeal 
from Justice’s Courts,’ by Charles Sumner 
Lobingier, Central Law Journal (V.. Ixv, 
Pp. 369). 

PRACTICE. “ Preferences,’ by George I. 
Woolley, Bench and Bar (V. xi, p. 15). 

PROPERTY (Covenants running with 
Land). ‘‘ Contractual Obligations Attaching 
to Land,” by W. Strachan, Law Quarterly 
Review (V. xxiii, p. 432). A short but 
illuminating discussion of the principles cov- 
erning this important branch of real property 
law. 


TRUSTS. ‘A Trustee’s Handbook,” by 
Augustus Peabody Loring, Little, Brown & 
Co., Boston, 1907, 3rd. ed. Price $1.50 net. 

Though intended for the conveniences of 
trustees, rather than the instruction of law- 
yers, this manual, by a lawyer of keen business 
instinct, has proved a most suggestive refer- 
ence book for practioners upon a subject of 
increasing importance and complexity in this 
time of accumulation of wealth. Without 
attempting exhaustive citation of cases it 
collects important modern authorities on all 
points likely to arise in ordinary trusteeships. 
This new edition has added’ over three hundred 
citations. Illuminating discussions of some 
problems recently conspicuous, such as appli- 
cation of stock dividends and interstate law, 
have been substituted for former text. The 
style, as in former editions, is a model of clear- 
ness and conciseness. 





TRUSTS (See Legislation). 


TORTS. The Law of Torts. By Melville 
Madison Bigelow, Ph.D. Eighth ed. Boston. 
Little, Brown, and Company, 1907. Buckram. 

The task of the reviewer of a new edition 
of a book so well and favorably known as 
Bigelow on Torts is ordinarily a simple one, 
and consists merely in briefly pointing out any 
general changes in arrangement and method 
of treatment. This last edition of Dr. Bige- 
low’s book, however, is something more than 
the ordinary new edition, with cases brought 
down to date. While substantially all the 
material used in the seventh edition has been 
preserved, the arrangement of the book has 
been materially changed, and very important 
fundamental propositions clearly expounded, 
The opening chapter on ‘‘ Theory and Doc- 
trine of Tort,’’ has been in large part rewritten 
and has been developed into a carefully 
reasoned, philosophical exposition of the nature 
of legal rights and duties, with special refer- 
ence to changes occurring in the law of torts 
as evidenced in the decisions dealing with the 
conflicts between labor and capital. Dr. 
Bigelow has already given an able and forceful 
presentation in his ‘‘ Centralization and the 
Law,”’ of the idea that law is but the expression 
of dominant social force, — the resultant of 
the conflict of social forces in the state, less 
the conservatism of courts and legislatures- 
This idea he has embodied in the present 
edition, making it the occasion for consider- 
able new matter and for a fundamental re- 
arrangement of his entire treatise. Legal 
right broadly is, he says, what the dominant 
force in society, deflected more or less by 
opposition, requires or authorizes. Legal right 
in general is based upon the idea of freedom 
to do whatever is reasonable. What is rea- 
sonable must in the specific case be answered 
by the judges. But judges are not permitted 
to decide arbitrarily. Aside from influences 
of a personal or sub-legal nature, such as the 
judge’s own views of political economy, politics, 
ethics, or the pressure of public opinion, the 
real determining influence in deciding upon 
legal rights is to be found in particular econo- 
mic movements of society as they gain ascend- 
ancy in the state; in the prevailing social 
standard or predominating energy of the 
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time. Legal rights are said to be of two 
orders: Full legal rights, available ordinarily 
as a general ground of action or defense, and 
privileges or merely permissions, usually avail- 
able only as defenses. Legal rights being 
thus divided and classified, the author dis- 
cusses the effect of intent and motive in 
determining liability where the actor, in the 
pursuit of a legal right, has, without using any 
wrongful means, caused another damage, and 
states that according to the logic of the com- 
mon law of the nineteenth century and to the 
weight of authority at present, such conduct 
does not create any liability, irrespective of 
whether the motive of the actor be good or 
bad. While according to the more general 
ground of the common law, at present, malice 
or bad motive in the actor will not overturn 
a full legal right, even though in the pursuit 
of this right damage be intentionally done, 
there is reason to believe, in view of recent 
decisions in the labor disputes, that common 
and gradual influences are already at work 
towards the opposite result. Further evidence 
of the tendency is to be found in the recent 
cases denying the right of a property owner 
to use his property in a spirit of spite or malice 
toward his neighbor. In the field of permis- 
sive rights, however, as in the tort of malicious 
prosecution or slander and libel, malice as an 
evil motive has even in the present law of 
torts a proper place and will create liability. 
Pursuant to this line of thought, Dr. Bigelow 
divides his subject into two parts; one in which 
the liability turns upon a culpable state of 








mind, and the other in which the state of 
mind is an irrelevant fact, — liability from 
an inculpable mind. The first part accord- 
ingly includes a discussion of the torts in 
which fraud, negligence, or malice is an essen- 
tial ingredient. The second part is concerned 
with torts involving acts in themselves illegal, 
such as the absolute torts of assault and 
battery, false imprisonment, etc., and acts 
done at peril. In this second part is also 
included the chapter on “ Procuring Refusal 
to Contract,’’ which has been rewritten. One 
would expect, according to the author’s 
theory, that this chapter might properly fall 
in the first part, but as the law stands at 
present, its treatment in part two is no doubt 
justified. The discussion in this chapter as 
well as in Chapter I of the troublesome word 
‘““ malice ’’ is exceedingly clarifying and help- 
ful. 

The present edition preserves the terse and 
lucid style of its predecessors, and is a further 
valuable contribution in one of the great 
fields of law. 


TORTS (see Admiralty). 


WILLS. “ Practical Suggestions for Draw- 
ing Wills,’ by John Marshall Gest, American 
Law Register (V. lv, p. 465). Prepared 
especially for students expecting to practice 
in Pennsylvania, but justifying the editor’s 
belief ‘‘that the legal reader in whatever juris- 
diction he may happen to be, will find profit 
and amusement in the author’s treatment of 
the subject.” 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL SUBJECTS 


(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 
Company, St. Paul, Minnesota, at 25 centseach. In ordering, the title of the desired case should be given as 


well as the citation of volume and page of the Reporter in which it is printed.) 





CARRIERS (State Regulation of Rates). U. 
S. Cir. Ct., D. of Minn. — In an oral decision in the 
case entitled Perkins et a/ v. Northern Pacific Ry. 
Company, et al, reported in 155 Fed. Rep. 445, 
Judge Lochren passed on the question of restrain- 
ing enforcement of certain railroad rate regulations 
of the state of Minnesota. Three different classes 
of rates are discussed in the opinion; one fixed by 
the Railroad and Warehouse Commission known 
as the ‘‘ Merchandise Rate’’; one fixed by the 
legislature known as the ‘‘ Passenger Rate Law ” 
and the other also fixed by the legislature, known 
as the ‘‘ Commodity Rate Law.’’ Questions as to 
the conflict of power between Congress and the 
states relative to regulations of commerce are 
passed upon. Reference is also made as to the 
authority of federal courts to enforce provisions of 
the United States Constitution but the point 
principally discussed is as to whether these regula- 
tions reduced the compensation of railroads 
affected to such an extent as to be confiscatory and 
amount to the deprivation of property without due 
process of law. Preliminary injunction was 
refused so far as related to the rate fixed by the 
Railroad and Warehouse Commission and the 
‘ Passenger Rate,’’ both of which were already in 
operation, but was granted as against the ‘‘ Com- 
modity Rate Law’ which had not yet gone into 
effect. Referring to portions of the legislation 
providing severe penalties for disobedience by 
railroads and their employes, the court vigorously 
condemns it; characterizing it as vicious and 
“almost a disgrace to the civilization of the age 
and a reproach upon the intelligence and sense of 
justice of any legislature which could enact pro- 
visions of that kind.” 

CONFLICT OF LAWS (Damages — Mental 
Suffering). N. C.— Another addition to the case 
law on the subject of recovery for mental suffering 
and non-delivery of a telegraph message as depen- 
dent on the /ex loci or lex jori is that of Johnson v. 
Western Union Telegraph Co., 57 S. E. Rep. 122. 
The telegram involved in this case was sent from a 
point in Virginia to one in North Carolina. It 
seems that under the laws of the former state, such 
damages are not ground for recovery though 








allowed in the latter. The question then to be 
determined was whether the action was to be 
governed by the law of the place where the contract 
was made and the telegram started or that where 
it was received and the failure to make proper 
delivery took place. The court gave the matter a 
somewhat elaborate discussion, referring to a 
number of text-writers and decisions from several 
states. It eventually arrived at the conclusion 
that the law of the place where the con ract was 
made, and in which a part of it was performed, 
should govern, and denied recovery. 


This is an unfortunate decision, opposed to such 
authority as there is on the question, and to sound 
principle. The law of the place of contracting 
should doubtless govern the obligation of the con- 
tract; but the obligation to pay damages is not 
part of the obligation of the contract, but is a new 
right which arises upon the breach, according to 
the law of the place of breach, that is, the place of 
performance. Meyer v. Estes, 164 Mass., 457. 
So the rate of interest payable by way of damages 
is determined by the law of the place of payment. 
Gibbs v. Fremont, 9 Ex., 25; Fanning v. Consequa, 
17 Johns. 511. The same principle is applied in 
causes of action for tort. Louisville, etc. R.R. v. 
Whitlow (Ky.), 43 S. W. 711; Northern Pac. R.R. 
v. Babcock, 154 U. S. 100. The North Carolina 
and Texas cases which are followed in the princi- 
pal case appear to proceed upon a confusion 
between the obligation of a contract and a right of 
action for its breach. J. H.B. 


CONSTITUTIONAL LAW (Carriers — Dis- 
crimination). Ky. Ct. of App.—JIn Chiles vw. 
Chesapeake & O. Ry. Co., 101 S. W. Rep. 386, 30 
Ky. Law Rep. 1332. The point in issue as stated 
by the court being as follows: — 

“Has a railroad company within this state, 
independent of any statute, the right to adopt an 
enforce rules and regulations requiring colored 
passengers, although they may be interstate, and 
because of their color and race, to occupy coaches 
or compartments in coaches separate and distinct 
from those occupied by white persons?’’ The 
court discusses at considerable length the existing 
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racial distinctions and antipathies and the rights of 
carriers as affected thereby. West Chester & 
Philadelphia Ry. Co. v. Miles, 55 Pa. 209, 93 Am. 
Dec. 744, is referred to as a leading case. Chicago 
& Northwestern Ry. Co. v. Williams, 55 Ill. 185, 8 
Am. Rep. 641; Hall v. De Cuir, 95 U.S. 505, 24 L. 
Ed. 547; Plessy v. Ferguson, 163 U.S. 537, 16 Sup. 
Ct. 1138, 41 L. Ed. 256, and other cases are also 
cited. The court came to the conclusion that 
where substantially equal accommodations for 
both races are furnished, that the colored person 
has no ground of complaint by reason of not being 
allowed to ride with white persons. 

CORPORATIONS (Foreign Jurisdiction). U. 
S. Sup. Ct. — The question of what constitutes 
doing business by a foreign corporation so as to 
subject itself to service of process recently came up 
again in the Supreme Court in Green v. Chicago, 
Burlington, and Quincy Railway Company, 27 
Sup. Ct. Rep. 595, 205 U. S. 530, 51 L. Ed. 916. 
The action was originally brought in the Circuit 
Court for the Eastern District of Pennsylvania. 
It was shown that defendant was a railroad com- 
pany, the Eastern terminus of whose road was at 
Chicago, but that it maintained an office in Phil- 
adelphia for the purpose of soliciting freight and 
passenger traffic. The court declined to formulate 
any general rule as to what constitutes ‘‘ doing 
" within the law regulating service of 
process but held the facts here shown to be in- 
sufficient: citing Maxwell v. Atchison, T. & S. F. R. 
Co., (C. C.) 34 Fed. 286; N. K. Fairbank & Co. v. 
Cincinnati, N. O. & T. P. R. Co., 4 C. C. A. 403, 9 
U. S. App. 212, 54 Fed. 420, 38 L. R. A. 271; 
Union Associated Press v. Times-Star Co., (C. C.) 
84 Fed. 419; Earle v. Chesapeake & O. Ry. Co., 
(C. C.) 127 Fed. 235. 

CORPORATIONS (Liability of Directors for 
Wrongful Payment of Dividends). N. J. Err. & 
App. — In Siegman v. Electric Vehicle Company, 
65 Atl. Rep. 910, the bill was filed by plaintiff 
against the defendant company and one Kissel, 
who had formerly been one of the corporation’s 
directors at a time when certain dividends were 
declared and paid out of the capital of the com- 
pany. It was alleged that Kissel had voted for the 
declaration of these illegal dividends and it was 
here sought to recover them for the benefit of the 
corporation and stockholders. The plea of defend- 
ant did not deny these allegations but alleged 
that plaintiff had heretofore tried to persuade the 
company and its directors to institute similar pro- 
ceedings; that a committee had been appointed to 
investigate the matter and had reported advising 
against action on the ground that it would be 
unfair and detrimental to the best interest of the 
company; that plaintiff’s demand for the institu- 


business 





tion of suit had thereupon been denied unless it 
should be ordered by a majority in interest of the 
stockholders other than the former directors. 
There were further allegations that a_stock- 
holders’ meeting had been called on request of 
complainant; that by a large majority it was voted 
to not institute the proceedings. The court held 
the plea insufficient as stating no defense. It 
quoted the New Jersey statute governing declara- 
tion of dividends and liability of corporate officers 
and said that the violation of these laws affected 
not only the rights of stockholders but those of 
creditors also; that it reduced the actual corporate 
assets while apparently indicating an actual 
increase; that, so far as the rights of the stock- 
holders were concerned, it could be sanctioned only 
by unanimous vote and that even this could not 
take away the right of the public to be not misled 
as to the actual corporate assets. 

CRIMINAL LAW (Jurisdiction). Ga.— The 
Georgia Supreme Court has decided that there is 
one class of criminals immune from prosecution 
under the existing laws of that state. Certain 
persons were accused of the offense of receiving 
stolen goods. It appeared that they were the 
frui‘s of a burglary committed in the state of South 
Carolina and subsequently brought into Georgia 
and there purchased by defendants. The law of 
Georgia provides no punishment for bringing 
stolen goods into the state, and the statute relating 
to receiving stolen goods makes the recipient an 
accomplice to the larceny and subject to the same 
punishment as the thief. The court said that thev 
had no authority to punish for a theft committed 
in a foreign state and as the punishment of the 
recipient of the goods was prescribed as being the 
same as that of the thief, they could not punish him 
either. Golden v. State, 58 S. E. Rep. 557. 

CRIMINAL LAW (Military Law). U.S. D.C.. 
So. Dist., Fla.— To Judge Locke of the United 
States District Court has been submitted the per- 
plexing question of the right of a municipality to 
punish an enlisted soldier for violation of an 
ordinance. The case came up in the form of 
habeas corpus proceedings and is reported under 
the title: Ex parte Schlaffer, 154 Fed. Rep. g2r. 
Schlaffer, a United States soldier, was convicted of 
violation of a municipal ordinance, fined the sum 
of $25, and, upon default in the payment, sentenced 
to imprisonment for 60 days. His commanding 
officer instituted habeas corpus proceedings to 
secure his release. The soth Article of War pro- 
vides that soldiers shall be delivered up to civil 
authorities only when their acts have resulted in 


injury to person or property. There was no con- 


tention in this case that there had been any such 
Judge Locke comments on the deplorable 


injury. 
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consequences resulting from overzealousness of 
both the civil and military authorities in striving 
to uphold their respective rights and counsels 
moderation on the part of both. The decision in 
the case at bar was that the writ should issue and 
that Schlaffer should be turned over to his com- 
manding officer. 

EVIDENCE (Criminal Law). Tex. Cr. App. — 
In Weatherford v. State, 103 S. W. Rep. 632, 
defendant was a doctor, prosecuted for giving 
illegal prescriptions for liquor in local option 
territory. Evidence was admitted showing that 
he had a license to practice medicine but that the 
only prescriptions he ever issued were those for 
liquor to be filled at a certain bar. Different 
persons applied for prescriptions for different 
ailments; some for fever and some for chills; but 
the prescription in each case was the same. The 
state was allowed to show a number of these 
prescriptions other than that on which the infor- 
mation was based on the theory that it showed 
system or intent. 

FEDERAL COURTS (Jurisdiction). U. S. 
Cir. Ct. W. D. of N. C. — The decision of Judge 
Pritchard in the North Carolina passenger rate 
case is reported under the title Ex parte Wood, in 
155 Fed. Rep. 190. This was a habeas corpus pro- 
ceeding, in which petitioner sought release from 
imprisonment by state authorities of North Caro- 
lina for violation of the maximum passenger rate 
law of that commonwealth. Some time prior 
thereto, suit had been instituted in the Federal 
Court by several railroad companies to restrain 
certain of the state officers from putting the law in 
operation, on the ground that it was in conflict 
with the Constitution of the United States. Pre- 
liminary injunctions were issued pending inquiry 
as to the constitutionality of the statute. In order 
to preserve the rights of the traveling public, the 
court ordered that during the continuance of the 
injunctions, railroads should issue to purchasers 
of tickets, coupons showing the amount to which 
they should be entitled as a refund in case the rate 
law should be held valid, and directed that ample 
bond should be given by the railroad companies as 
security. Notwithstanding these proceedings, the 
governor of the state issued directions to state 
officers to proceed with the prosecution of persons 
violating the law in controversy, and in accor- 
dance therewith the petitioner was arrested, con- 
victed, and sentenced to a term of imprisonment. 
He then sought release by habeas corpus. The 


judge refers to the dangers involved in contro- 
versies between state and federal authorities and 
disavows the imputation of any improper motives 
to the state officials, but at the same time holds 
that the proceedings taken were within the juris- 








diction of the court, and that a proper respect for 
its mandates requires that they should be enforced. 
It is held, also, that the section of the statute 
relating to penalties, if enforced, would make it 
utterly impossible for the company to carry on 
business while contesting the validity of the rate 
fixed, and is therefore void. The order of the 
court directed that petitioner be discharged. 


FIRE INSURANCE. (Notice-Premium). Eng. 
Equitable Fire, etc., Office v. The Ching Wo Hong. 
English Privy Council, 1907, Appeal Cases 96. In 
this appeal from the English Supreme Court of 
China, action was brought upon policies of insur- 
ance, issued by the defendant company, which 
denied liability on the ground that the policies 
had become null and void because the plaintiff 
had omitted to give the company notice of an 
additional insurance effected by him in the West- 
ern Assurance Company, without the consent of 
the defendant company, on the same goods. ‘The 
plaintiff denied that there was, at the date of the 
fire, or ever had been, any” effective insurance 
with the Western Assurance Company. The 
policies sued on contained a clause: ‘‘No additional 
insurance on the property hereby covered is 
allowed except by the consent of this company 
endorsed hereon. Breach of this condition will 
render this policy null and void.’’ <A further con- 
dition endorsed on the policies provided that the 
insured must at the time of effecting the insur- 
ance, give notice of any insurance on the property 
made elsewhere, and on effecting any insurance 
during the currency of the policy elsewhere the 
insured must give notice thereof to the company, 
and unless such notice be given, the insured will 
not be entitled to any benefit under the policies. 
Before the fire, which was the subject of the claim 
on the policies, occurred, the plaintiff took out a 
policy on the same property in the Western 
Assurance Company. This latter policy was 
found in the plaintiff’s safe after the fire. By 
this policy it was witnessed that the insured had 
paid the premium required, and that if the prop- 
erty described therein should be destroyed or 
damaged by fire the company would pay the sum 
agreed as insurance. But a further clause recited 
that the insurance would not be in force until the 
premium had been actually paid. The premium 
was not in fact paid, and the question was whether 
the policy executed by the Western Company 
ever became effective. The defendant company 
relying upon Roberts v. Security Company (1897 
1 Q.B. 111), claimed that the Western Company 
were liable upon the policy, as they had delivered 
the policy and given credit for the premium, and 
therefore, an insurance having been effected, of 
which no notice had been given, the plaintiffs 
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could not recover on the policies sued on. The 
Supreme Court of China found that ‘‘ no premium 
was paid on the Western Company policy, the 
plaintiff and the Western Company have treated 
it as non-existing and no claim had been made 
under it,’’ and gave judgment for the plaintiff- 
The defendant company appealed to the Privy 
Council, where the judgment of the court below 
is now affirmed, the Privy Council holding that 
the words in the Western Company policy as to 
the insured ‘“‘ having paid’’ the premium, are 
common form words or words of style for ex- 
pressing the consideration for the company’s 
engagement to insure, but that the premium not 
having in fact been paid, the company would not 
be estopped by their recital to the contrary if 
they were sued upon the policy in case of loss. 
The fact of the executed policy having been 
handed to the plaintiff cannot be treated as a 
waiver of the condition requiring payment of 
the premium. What was handed to the plaintiff 
was the instrument with this clause in it, and 
that was notice to him, and made it part of the 
contract, that there would be no liability until 
the premium was paid. It is not a question of 
conditional execution, but of the construction 
of what .was executed. 

INSURANCE (Conditions). Mass. — The 
rights and duties of the mortgages of insured 
property as to conditions of the policy relative to 
proofs of loss and request for arbitration were con- 
sidered in Union Institution for Savings v. Phoenix 
Insurance Company, 81 N. E. Rep. 994. The 
policy was issued to the mortgagor and contained 
a clause for payment of loss to the mortgagee as its 
interest might appear. There were also provisions 
requiring notice of loss forthwith and providing 
for arbitration. The court held that the primary 
duty under these stipulations rested upon the 
mortgagor but that on his failure to take action 
the mortgagee might proceed to do so; that no 
recovery could be had until compliance with these 
conditions by one or the other of the parties in 
interest, except that the clause providing for 
action “ forthwith ’’ did not apply to the mort- 
gagee. 

INSURANCE (Criminal Law). 
and novel question in the law of insurance is con- 
sidered in Supreme Lodge Knights of Pythias v. 
Crenshaw, 58 S. E. Rep. 628. Insured was 
alleged to have been shot and killed by the husband 
of his paramour while engaged in an attempt at 
adultery, or just after the commission of the 
offense. The policy provided that if death was 
‘* caused or superinduced at the hands of justice ’’ 
the full amount of the policy could not be re- 
covered. The Georgia Code provides that ‘‘ death 
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by suicide or by the hands of justice, either 
punitive or preventive, releases the insurer.”’ 

It was claimed that the law justifies the act of 
the husband in killing his wife’s paramour under 
the circumstances here alleged, and that such a 
killing is in the administration of preventive 
justice. The court, however, declined to take 
that view of the matter, and said that the words 
‘“‘ preventive justice ’’ as used in the Code should 
be considered to cover only the taking of human 
life by an officer or some one having the rights of an 
officer. 


LOTTERIES (Guessing Contest). U.S.C. C. 
A., 6th Cir. — Whether a guessing contest as to 
the number of votes to be cast at a presidential 
election is a lottery was passed upon by in Waite v. 
Press Pub. Ass’n, 155 Fed. Rep. 58. The court 
comments on the decision of the United States 
Supreme Court in Clearing House v. Coyne, 194 U. 
S. 497, 24 Sup. Ct. 789, 48 L. Ed. 1092, and several 
decisions of the state and federal courts, together 
with the rulings of three attorney-generals of the 
United States, and comes to the conclusion that 
the scheme involves such an element of chance as 
to be properly classed as a lottery. It says that 
“in so great a vote the necessary margin of chance 
would be so large that no element of skill or 
experience could operate to predict the result. 
While one skilled in national politics and con- 
versant with existing conditions might make a 
closer estimate than one wholly ignorant, yet, 
after all, the successful persons in such a contest 
would be but makers of lucky guesses in which 
skill and judgment could play no effective part.” 


RECEIVERS. Pa.— The question of the 
liabilities of bank officers assigning notes to the 
bank in lieu of bad debts, under an agreement for 
payment out of the profits of the business, was 
considered in State Bank of Pittsburg v. Kirk, 65 
Atl. Rep. 932. Instead of profits being realized 
sufficient for payment of the obligations, the bank 
went into the hands of a receiver, who brought 
action thereon. Defendants set up want of con- 
sideration as between themselves and the bank, 
and that the receiver had only the same right to 
maintain action as the bank had. The court said 
it was the first time the question had come up in 
that state, but that similar cases had arisen in 
New York, citing Hurd v. Kelly, 78 N. Y. 588, 34 
Am. Rep. 567; Best v. Thiel, 79 N. Y. 15; Hun v. 
Salter, 92 N. Y. 651; Rector, etc., v. Teed, 120 N. 
Y. 583, 24 N. E. rorq; Sickles v. Herold, 149 N. Y. 
332, 43 N. E. 852; that in Pennsylvania a receiver 
represented not only the insolvent corporation, 
but also the creditors, and that defendants could 
not now escape liability on the ground that there 
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was no consideration for the notes at their in- 
ception. 

SALES. (Implied Warranty on Sale of Food). 
N. J. Sup. Ct. — The much discussed question of 
the liability of the manufacturer of food products 
for injuries to a remote vendee, was again con- 
sidered in Tomlinson v. Armour & Co., 65 Atl. Rep. 
883. The action was brought for injuries from 
ptomaine poisoning, caused by eating ham put up 
by defendant, who sold it to a retail dealer, from 
whom it was purchased by plaintiff. The court 
referred to some of the seeming discrepancies in 
statements of legal writers as to the early English 
law on the subject, and came to the conclusion 
that plaintiff could have no greater rights than had 
the dealer of whom the purchase was made, and 
that as there was no implied warranty in sales to 
dealers, no recovery could be had. 

TRADE-NAMES (Illegal use of One’s Own 
Name). N. J. Ct. Err. & App. — In International 
Silver Co. v. Rogers, 67 Atl. Rep. 105, the New 
Jersey Court of Errors and Appeals is asked to 
determine the right to the use of the name ‘‘ W. 
H. Rogers,” on silver plated ware. Complainants 
were the successors in interest of several com- 
panies that had been engaged in the manufacture 
of ware of this description, all deriving their title 
from three brothers of the name of Rogers. 
Defendant, whose name was William H. Rogers, 
had been the president of a corporation bearing his 
name. Complainants had, ina prior suit, obtained 
an injunction against the carrying on of the 
business as done by that corporation. Defendant 
subsequently bought up all outstanding stock and 
began to manufacture in his own name, placing 
upon his wares the name ‘‘ W. H. Rogers, of 
Plainfield, N. J.’’ The court held this did not 
sufficiently distinguish them from those manu- 
factured hy complainants, and notwithstanding he 
was using his own name, awarded an injunction, 
unless the defendant should hereafter stamp on 
his goods, ‘‘ not the original Rogers,” or ‘ not 
connected with the original Rogers.” 

TRUSTS (Capital and Income — Stock Divi- 
dend). Conn. — An interesting question as to 
what constitutes a cash or stock dividend came up 
in Green v. Bissell, 65 Atl. Rep. 1056, 8 L. R. A. 
(N. S.) torr. Green was trustee under the will 
of Samuel Bissell, who had left an estate consisting 
partly of certain shares in a joint stock corporation. 
Some time during the trusteeship, the corporation 
having in its treasury certain shares of its own 
stock, received in payment of a debt, divided them 
pro rata among the stockholders. The Bissell 


estate received its proportionate number and the 
question then arose as to whether the stock so 
received should be considered as a part of the 





corpus of the estate or as a portion of the income. 
The court stated the general rule to be that cash 
dividends should go to the life tenant and stock 


dividends to the remainderman; that the 
declaration of a stock dividend involves the 
creation and issue of new shares of stock. The 


basis of the issue, in so far as payment into the 
corporation is not required of the recipient, is 
surplus assets which thus become converted into 
strict capital with all which that implies. From 
the process there results an increase of both the 
number of outstanding shares and the amount of 
the corporate assets which have had that peculiar 
dedication to the corporate uses which, as ex- 
plained in Smith v. Dana, 77 Conn. 543, 60 Atl. 117, 
69 L. R. A. 76, 107 Am. St. Rep. 51, entitle them 
to the name of capital, strictly speaking. It held 
that in the case at Bar, there being no new issue 
increasing the number of outstanding shares or the 
amount of the corporate capital, the distribution 
should be considered as a cash dividend to be con- 
sidered as income, notwithstanding that in the 
votes of the stockholders the distribution was 
designated as one ‘‘ by way of a stock dividend.” 

TRUSTS’ (Religious Societies). Ga. — Re- 
ligious organizations throughout the country, will 
be especially interested in the decision of the 
Supreme Court of Georgia in Mack v. Kime, 
reported in 58 S. E. Rep. 184. The case involves 
a history of the union of the Cumberland Pres- 
byterian Church and the Northern Presbyterian 
Church. Injunctive relief was sought against 
transfer of the property belonging to one of the 
churches in Atlanta and interference with its use 
by defendants; plaintiffs claiming to be loyal 
members of the Cumberland Presbyterian Church. 
The trial judge granted the relief prayed and said 
that ‘‘ the action of one of the General Assembly 
of the Cumberland Presbyterian Church seeking 
to effect such union, was without constitutional 
authority and in conflict with the express pro- 
visions of their constitution.” The Supreme 
Court, however, arrived at a different conclusion 
and held that notwithstanding property rights 
were involved, they where dependent, upon 
questions of faith and religious tenets, a devision 
of which by the highest tribunal of the ecclesias- 
tical body, would be held conclusive; that where 
property acquired by a religious organization is 
devoted by express terms to the support of 
specific religious doctrines, a court will inquire in 
a particular case, as to whether there is an entire 
diversion from the purpose intended but that when 
property has been acquired in ordinary means by 
a gift or sale, no inquiry will be made as to the 
specific religious beliefs of those holding it in 
legitimate order of succcssion. 
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The Centenary of an Opinion. — The follow- 
ing interesting example of an old time legal 
opinion, the original of which is in the posses- 
sion of Lee M. Friedman, Esq., of Boston, is of 
particular interest since it is this year one 
hundred years old. It is an interesting com- 
mentary on the contrast between modern 
practice and that in the time of Judge Story, 
for while the letter is dated September 7th the 
postmark shows that it was mailed from Salem 
on September 12th. 

* Salem, Sept. 7, 1807. 

Sirs: I have submitted to my clients Messrs. 
Ropes & Morgan your last under the date of 
11th ult. I now in their behalf would commu- 
nicate their determination — Had Mr. Jacob 
Bliss agreed originally to the proposition by 
him last made, I presume, that it might have 
been acceded to; but many circumstances and 
particularly the delay and the probability of 
some future difficulty as it respects the finish- 
ing of the work, would contrary to the interest 
of all parties make it ineligible at the present 
moment. The expense also of transportation 
of the arms would not be inconsiderable and 
certainly ought not to be borne by Messrs. 
Ropes & Morgan. 

On the whole therefore their determination 
is now to accede to the last proposal; but to 
adhere to that of arbitration. They are willing 
to submit the whole controversy to referees 
who are impartial and they wish only for such 
a decision as the facts and justice of the case 
shall warrant in the opinion of men beyond 
all suspicion of prejudice orattachment. Who- 
ever the referees may be, it will be necessary 
for them to sit in Salem in order to inspect 
the arms, etc., and if your client thinks proper 
to join in a reference, it is our desire to that it 
may be done as soon as possible. 

I understand this to be the ultimatum of 
my clients, and that however unpleasant, a 
refusal will be succeeded by legal process. 

You will do me the justice to believe that I 
wish for an amicable adjustment and that I 
am 

Very respectfully 
Your very obed. serv. 
JosEPH Story.” 

Hon. GeEorcE B.Iss. 





Poetic Justice. The following decision 
(Georgia Appeals Report, V. i, p. 656), and 
the argument of Mr. Stevens 
mortality. 


deserves im- 


Logan Versus Irvin. 


This case is controlled by an issue of fact, 
as to which the defendant in error has in his 
favor the finding of the jury and the approval 
of the trial court. 

Trover, from city court of Washington — 
Judge Hardeman, Feb. 2, 1907. Argued 
March 28th, Decided April 25th, 1907. 
William Wynne, Alexander W. Stephens, for 
plaintiff in error. I. T. Irvin, Jr., F. H. Colley, 
W. D. Thomson, contra Powell, J. Although 
there have been argued to us in this case 
many questions of law, and the briefs are full 
of both rhyme and reason, yet, after a careful 
study of the record, we find nothing but a 
bare issue of fact, already decided adversely 
to the plaintiff in error by the trial court and 
jury. The argument of the plaintiff in error 
is unique, being presented in verse. However, 
when we compare the poetic argument with 
the record, we find that Shakespeare was cor- 
rect in saying: ‘‘ The poet’s eye, in a fine 
frenzy rolling, doth glance from heaven to 
earth, from earth to heaven, and, as imagina 
tion bodies forth the forms of things unknown, 
the poet’s pen turns them to shapes, and 
gives to airy nothing a local habitation and a 
name,” and that Pope is not to be trusted in 
saying that ‘‘ Truth shines the brighter clad 
in verse.”’ The “ thoughts that breathe and 
words that burn’’ must not be allowed to 
override the merciless logic of the law, which 
dictates that appellate courts must not disturb 
a verdict supported by the evidences and ap- 
proved by the trial judge. 

Judgment affirmed. 


American Dementia in 1611. — The follow- 
ing quotation, discovered by Henry G. Rob- 
ertson, of Franklin, N. C., ought to have been 
in Delmas’ argument. 

““The Maid’s Tragedy ”’ was written by Beau- 
mont and Fletcher at some date prior to 1611, 
and in Scene 1, Act. 111, Amintor is made to 
to say ‘‘ Yet, should I murder you, I might 
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before the World take the excuse of madness; 
for compare my injuries and they will appear 
too sad a weight for reason to endure.”’ 


An Oath’s Value. — Clarence S. Darrow, the 
well-known lawyer and essayist, discussing the 
Haywood trial, in which he played so promi- 
nent a part, said the other day: 

‘* Some of the evidence in that trial was so 
transparently false that it reminds me of a 
case that came off in Alabama a few years 
back. 

‘One of the witnesses in this case was an 
extremely ignorant man. As his testimony 
progressed his ignorance became so_shock- 
ingly evident that the judge looking sternly 
down at him, said: 

‘** Look here, sir, are you acquainted with 
the value of an oath?’ 

‘“The witness answered anxiously: 

‘“* Jedge, I hope I am. That thar lawyer 
on yer left hand gimme six dollars to sw’ar 
agin the other side. That’s the correck value 
of an oath, ain’t it, jedge?’”’ 


Rhapsody of a Young Lawyer. — Here at 
my roll-top desk I sit and bend me o’er a 
legal tome and have a pleasant sense, to wit, 


that I am really quite at home. The peace 
we cannot understand has claimed my spirit 
more and more: I yield at last to its demand — 
I like the interesting law. The steady drone 
of city streets floats gently through my win- 
dow-pane: if I look out, my vision meets the 
sunshine and blue sky again. I much prefer 
these heavy books. Hark, — some one enters 
at my door, —a lovely lady, by her looks, — 
I like the pretty, fluffy law. 

‘‘Ah, pardon me,” the lady says. “A 
legal question bothers me.’’ But all this 
time she does not raise her heavy veil the 
least degree. Imagination takes me fast 
through fame, romance, and fees galore—am 
bition realized at last!!! I like the fragrant, 
juicy law. 

She adds, ‘‘ I’ve just got my divorce from 
Bill and now I want to know when can I 
marry Jack? Of course you understand how 
these things go.” 

“To-day,” sigh I. 

Says she, ‘‘ Your fee?” 

‘** One dollar.” 





“* Here, — I’m glad I saw your sign. Good- 
day.” 

Thus exit She 

I like the dreary, heavy law. 


Jim FIEvp. 


Frost-bitten. — The sailing of Sir Frederick 
Pollock, Bart., Thursday from New York to 
Liverpool on the White Star steamer Cymric, 
after a short visit to this country, during 
which he attended the meetings in Portland of 
the International Bar Association, helda week 
or two ago, has brought to light the interesting 
story of the adventures of two of the younger 
members of the Penobscot Bar, who attended 
the meetings of the association, says the Bangor 
Commercial. 

Sir Frederick, who is one of the most dis- 
tinguished jurists of his time and the author 
of a famous work on Torts, which is to be 
found in every well ordered library, came to the 
United States solely to attend the meetings in 
Portland, and sailed for home at this early 
date, the purpose of his trip being accom- 
plished. 

The two young members of the legal fra- 
ternity in Penobscot County, wishing to avail 
themselves of the extraordinary opportunity 
offered by the meetings of the association to 
come in contact with the most famous men of 
the profession, sought introductions, when- 
ever possible, to the distinguished personages 
present and made themselves as agreeable as 
might be. 

It was on an excursion down Casco Bay in a 
steamer, so the story goes, that one of the pair 
of lion hunters compassed an introduction to 
James Bryce, the British ambassador to the 
United States and author of the ‘“‘ American 
Commonwealth.”” The young barrister with 
natural tact made himself useful, pointing out 
the places of interest along the steamer’s 
course, and enthusing over the beauties of the 
bay and the White Mountains, where the vener- 
able diplomat was spending the summer. 

The second embryo chief justice viewed with 
envy his companion’s success and the apparent 
ease with which he made the ambassador’s 
acquaintance. He decided that it was time for 
him, too, to possess as friend and companion 
a distinguished personage, to whom he might 
be polite and exploit the scenery. 
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In the midst of these thoughts who should 
heave in view but Sir Frederick Pollock, 
known by sight to the legal luminary of the 
Penobscot. Sir Frederick is a small, sharp- 
featured, elderly man, who wears thick, near- 
sighted glasses and a rather dyspeptic and 
querulous expression. 

Great men, however, are apt to have dis- 
tinctive personalities, so Sir Frederick’s in 
nowise discouraged the eager hunter of big 
game. 

Feeling in his pocket, to make sure that 
he had an extra cigar to offer when the 
time came, the legal light pulled down his 
cuffs, settled his tie and with his most genial 
and winning smile, stepped forward. Sir 
Frederick had been pacing gloomily up and 
down the deck, squinting over the steamer’s 
side, with no apparent interest in his fellows or 
in the passing view. 

With a polite bow the Maine attorney 
stopped the eminent Englishman and pointing 
to the insignia of the association in his but- 
tonhole, that the great lawyer might be sure 
there was no bunco game afoot, addressed 
him. 

‘“‘ Sir Frederick,” he said, ‘‘ my name is — 
Blank — of the Penobscot Bar. I do not sup- 
pose you are familiar with the many points of 
interest we are passing and, if I may take the 
liberty, I should be happy to point out and 
explain to you the various features of the 
scenery.” 

Nearly winded, the Penobscot legal light 
stopped for breath. There was an appreciable 
pause, during which Sir Frederick squinted 
hard through his thick glasses at the figure 
before him. After he had taken in all the 
points of the waiting applicant for the position 
of friend, philosopher and guide, he spoke. 

‘‘ Er — aw — really?’ he said, and at once 
resumed his discontented walk, peering glumly 
over the side. — Portland Press. 


An Asinine Argument. —Argument of Alex. 
W. Stephens, Counsel for plaintiff in error — 


March 28, 1907. Filed by request of the court. 
The argument which I shall here present 

I have reduced to rhyme; 
And, being about a Georgia mule, 

’Tis decidedly asinine. 





’Twas about a mule the parties fought — 
An animal quite contrary — 

Which, ’though a seeming paradox, 
Bore the gentle name of Mary. 


Irvin obtained a money-verdict, 
Suing for this mule in trover; 

Logan, the defendant, lost and 
Wants the case tried over. 


The judge below — he “‘ took the studs ” 
When he passed upon our motion; 

We ask this Court to turn him ’round, 
And start him in the right direction. 


Plaintiff claimed that the mule was his — 
That ’twas bought with plaintiff’s money — 

That he endorsed a note for one Peter Ware — 
As shown by the testimony; 


And with the money thus obtained 
Ware went to a man named Turner, 

Paid him part cash and gave his note, 
And bought the old ‘‘ hay-burner.”’ 


The note Ware gave was not endorsed 
By plaintiff as security — 

And was promptly paid when it fell due 
And settled at maturity. 


Ware took the mule which he had bought, 
Obtaining full possession; 

And when defendant came along 
Sold him the mule in question. 


Upon no kind of title can the 
Plaintiff here prevail, 

For he never had possession nor 
Showed a bill of sale. 


He cannot claim a title through 
Ware as his trustee, 

For defendant had no notice 
Of a secret equity ; — 


And this rule is universal — it 
Is followed everywhere — 

See our briefs submitted and 
Authorities cited there. 


Nor was this borrowed-money to be 
Held by Ware in trust, 

For he was plaintiff’s debtor; and 
It’s not considered just 
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To make him doubly liable where 
The obligation’s one, 

And make a debtor liable as 
A trustee for a fund. 


And in a court of law the 
Plaintiff isn’t able 

To recover on a title that is 
Purely equitable ; 


So, in a City Court, to recover 
There, he must 

Proceed upon the theory of 
An executed trust; 


And never in the plaintiff could 
The legal title vest, 

Merging with the interest he 
Claimed to have possessed, 


Which was title to secure the 
Indebtedness from Ware, 
With no equitable interest in 

The plaintiff anywhere. 


Nor was Ware the plaintiff’s agent when 
He carried through the trade; 

Ware didn’t act for plaintiff when 
The Turner deal was made, 


For he took the money borrowed, which 
Was in truth his own, 

And bought the mule he wanted, as 
We think was clearly shown. 


From an inspection of the record it 
Can readily be seen 

That, if plaintiff had any title, twas a 
Purchase-money lien; 


And, in order to avail him, from 
Whatever source it came, 

Should be written and recorded to be 
Notice cf his claim; 


And defendant is protected in the 
Title he has here, 

Because he had no notice when he 
Bought the mule from Ware; 





And when defendant spent his money in 
The purchase of his mule, 

He acquired perfect title by 
This well accepted rule 


Which was made for the protection of 
Those in defendant’s fix — 

See Code two-double-seven-seven and 
Two double-seven-six. 


This point is of importance, and 
Let me here repeat — 
Defendant had no notice when 
He bought the mule from Pete; 


And there is a clear presumption that 
This defendant made 

A bona fide purchase when 
He carried through the trade; 


And on our briefs submitted 
Authorities are cited 

Showing how in our favor this 
Point has been decided. 


If the plaintiff claimed a title as 
Coming out of Ware 

There is no notice shown to 
Defendant anywhere. 


Plaintiff never had possession — nor 
Showed a bill of sale; 

He therefore proved no title, and 
Defendant must prevail. 


No possession in defendant was 
Ever shown at all; 

Though plaintiff had a title the 
Case he brought must fall. 


Some evidence was admitted which 
We think was immaterial; 

And on that ground alone we 
Should have another trial. 


A verdict for defendant we 
Think the proof demanded; 
And therefore think in justice it’s 

A case to be remanded. 


March 3oth, 1907. 








